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CASES 


IN THE 
* 

COURT OF 

SUDDER DEWANNY ADAWLUT. 


BYJNATH sing and others, Appellants, 1812. 

versus ' • • - 

SYUD HOOSEIN KHAN and other Heirs of Noohool Hoosein March 3 i1. 

Khan and Athul Behakee, Respondents. 

THIS was an action brought by the appellants as paupers in the Claim by 
Zillah Court of Shahabad, on the 2‘2nd of February 1808, for the 
recovery of 138 tax free {mulikana) villages, of po’guonah Dun- 
willa (to which Syud Hoosein Khan and others had succeeded as allowed; 
heirs of Noorool Hoosein Khan), and the profits of the same, «s barred 
from the year 1186 to 1215 Fuslee; also to recover mouzas 
Bulwa and Augwan, which had been purchased by the ancestor 
of Athul Beharec from the said Noorool Hoosein Khan. The 
value of the former, taken at ten times the yearly produce, was 
stated at 250,000 sicca rupees; the profits claimed at 800,000, 
and the value of the latter was estimated at 30,000 ; making in all, 
in amount and value sued for, 1,080,000 rupees. This cause 
Ireiiig appealable to the Sadder Dewanny Adawlut, was, under 
the provisions of regtilation 13, 1808, transferred from the Zillah 
Court to the Provincial Court of Patna. 

It was set forth in the plaint, that the lands in question had, 
for many centuries, been the property of the plaintiff’s family; 
but that, in the time of Kasim Ah Khan, on account of the tyranny 
of tiie then existing government, the plaintifi's ancestors fled-, 
along with many of the chief proprietors of Shahabad, to Bansee, 
in zillah Juanpore; that on the victory of Jafier Ali and the 
English, they returned; but that in consequence of their refusal 
to engage for the revenue of their estates, on the terms required 
of them, a settlement of the entire sircar Shahabad being made 
with Rajah Bekramajeet and Baboo Giijraj, as sudder zemindars, 
they again returned to Bansee, A.D. 1762-3, that Noorool Hoosein 
Khan, who had been appointed Sezawul of sircar Shahabad, took 
advantage of their absence and hia official situation, and unjustly 
gained possession of their zemindaree in the Fusfcc year 1174;. 
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1812. that in 1189 Fuslee, Soothnr Sins:, the father of the appellant 
Byjnath Sing^having presented apetition loMr. Hastings,clainriing 
Byjnaih to be put in possession of the lands in question, an investigation 
oihers*”' ordered; that under this order Mr. Meioci, the chief of 

Syuil Hoo* Patna, transmitted a report, together with lus proceedings; from 
sem Khan, which' it appealed, that the claim of Sooihur Sing was well 
■«nd others. that Soothur Sing having then demised, and the heirs 

of the family being rumors, their claim was neglected, and Noo- 
rool Hoosein continued in possession; that the mnltkana villages 
fn question having been granted to Noorool Hoosein Khan, in lieu 
of the zenrHiidary right to the lands of the plaintiff's, they were 
entitled to the same, and the inouzas held by Athul Sing having 
been purchased from Noorool Hoosein, while he had no legal title 
to them, the sale was void; and they had therefore brought the 
present action for the recovery of the lands specified. 

The defendants, after a general denial of the plaintiflTs state¬ 
ment, respecting the fiaudulent acquisition of Noorool Hoosein 
Khan, pleaded, that the suit of the plaintiff’s could not be enter¬ 
tained after the lapse of so many years; Syiid Hoosein and the 
other heirs of Noorool Hoosein Khan having succeeded in March 
1795, and Nitanund, the father of Athul Sing, having purchased 
the mouzas now in the possession of Athul Si-n<r, in the year 1776t; 
the former thirteen years, the latter thirty-years, before the insti¬ 
tution of this suit. 

From the exhibits in the case, it appeared, that in November 
1769, Rajah Bekramajoet and Baboo Gujraj (who were then 
sudder or head zemindars, and who had entered info engagements 
for the revenue of the whole of sircar Shahabad with Government), 
having fallen in arrears, had transferred for 120,000 rupees, to 
Nooiool Hoosein Khan, the zemindaree of the plaintiff's, from 
whose gomasthas (tlie plaintiffs being then absent) they had 
received bills of sale for tlie land, executed in their own favour; that 
under this sale Noorool Hoosein Khan obtained possession; that 
on the 28th of June 1771, the Provincial Council of Patna issued 


a sunnud, under the signatures of the members and of Maharajah 
Shetab Rai, confirming Noorool Hoosein’s right to the zemindaree 
under the above sale, and dismissing the complaint of Hiiiioomaii 
Rai, a relation of the present plaintiff's, who, on behalf of himself, 
Soothiir Sing, Bhara Sing, and the other sons and grandsons of 
Bhowanny Sing, had sued for the recovery of the zemindaree; 
that in 1776, Noorool Hoosein Khan sold the mouzas Bulwa and 
Awgwari to Nitanund, the father of Athul Sing the defendant, 
who succeeded on his father’s death in 1188, 1781-2: that in the 


year 1775, the lands in question being held kkas by Government, 
an allowance, as mnlikann,vias awarded to Noorool Hoosein Khan, 
as proprietor; in lieu of which allowance, the villages in dispute 
were granted to him to iiold as nancar, under a sunnud of the 
Patna Provincial Court, dated the 8th of September 1777; that in 
the year 1782, Noorool Hoosein Khan having applied to Govern¬ 
ment for a dewanny sunnud, in confirmation of the above; Soo- 
thur Sing, the father of the appellant Byjnath Sing, and Goordut 
Sing, the son of Soothur Sing’s eldgr brother, presented a 
petition to the chief at Patna, Mr. Brooke, setting forth the right 
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of their family to the lemindaree, in lieu of tjis proprietary right to 1812. 
which, Noorool Hoosein Khan then held the nancaf villages, and — 
praying that they might be fml in possession, and Noorool Hosein 
ejected; that the above petition havingtbeen submitted to Go- 
vernment, an order was issued to the chief of Patna on the 5th off. Syud 
August 1783, directing him to summon the parties and talce such 
evidence as was offered or might appear necessary for asceitaiomg 
the validity of the sales of the plaintiffs lands^ executed by Be- 
kramajeetand Gujraj, in favour of Noorool Hoosein Khan. It 
appeared, from the proceedings held accordingly, doubtful, how 
far the gomashtas of the plaintiffs had been empowered to sell 
tbeir lands in their absence to the sudder zemindars abovemen- 
tioned; whether or not the arrears, for the discharge of which the 
plaintiff’s lands Were sold, had accrued on those lands; and (tlie 
sales having taken place while Noorool Hoosein Khan was either 
Sezawui ■or farmer of the revenue for the whole sircar of bhaha- 
bad;) whether no impropei influence had been used in order to 
obtain the execution of the above sales. The Government, under 
these circumstances, on the 11th of February 1786, passed an order, 
'directing the chief of Patna to publish an advertisement, allowing 
to Sootliur Sing, Goordut Sing and others, heirs of Bhowanny 
Sing, three months, fiom the date of the publication, to prefer 
tbeir claim to the mouzas then held by Noorool Hoosein Klian, in 
the Dewanny Adawlut of Patna, and apprising the claimants that, 
on their failure to proceed as above, within the time limited, their 
pretensions would be for ever after inadmissible. On the l‘2tU of 
August 1786, a proclamation, in the terms of the above order, 
was published, and no claim having been preferred under it, Mr. 
Mercer, chief of Patna, on the 14th of December following, passed 
an order, declaring the claim of the petitioneis for ever after 
inadmissible: a period of more than twenty-one years from that 
time had elapsed before the present suit was instituted. 

It appeared from the admission of the plaintiffs themselves, 
that at the time of the above proclamation, Byjnath Sing, one of 
the plaintiffs, was a farmer of the public revenue, and upwards of 
twenty years of age, and that he could hardly have been unac¬ 
quainted with the terms of the proclamation ; and the other plam- 
titfs having failed to shew any sufficient cause, why so^ many years 
were allowed to elapse without tbeir preferring the clairn, the Pro¬ 
vincial Court were of opinion, that the claim of the plaintiffs was 
barred by the rule of limitations, and dismissed the suit. • 

On appeal to the Sudder Dewanny Adawlut, the Court (present 
J. H. Harington), concurring in the above decision, affirmed th* 
decree of the Provincial Court, and dismissed the appeal. 
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1812. 

Mar. I7tb 


BULEAJ RAI (pauper), Appellant, 
versus 

PERTAUB RAI and others, Respondents. 


A , bavini;' 
b'orroH rtl 
inonrv of 
It, plt'clgcs 
■certain 
lands to 
liim, and 
goes on a 
pilgrinnagc. 
Atler 50 
years, in 
'' Inch A is 
not heard 
ot, his heir 
sties to re¬ 
cover the 
land on 
payment of 
amount 
borrowed ; 
adjudged on 
presurtip- 
liou of A’s 
death, and 
the cliiim 
not being 
barred liy 
the rule of 
limitations. 


THIS was an action brought by Buhaj Rai, on the 16th of De¬ 
cember 1806. in the Zillah Court of GoiuckpOre, to recover from 
the respondents, possession of three beegahs, nineteen biswas of 
land, situate in mouza Jolcee, pergunnah Deogang ; the yeuily 
produce of which was estimated at five rupees. 

It was stated in the plaint, that Ajubee Rai, the plaintiff's 
uncle, bad pledged the lands in dispute, to the defendants giand- 
father for five rupees, under a general condition, that whenever he 
should repay the money, he should be entitled to redeem the lands; 
th.rt the piaintifT, as heir to his uncle (who, not having been heard 
of for fifty or sixty years, must be presumed to be dea'd), had 
oficred to pay the amount of the debt; but that the defendant 
having refused to accept of it, and to restore the lands, he now 
sued to compel them to do so. 

The defendants resisted the claim, stating that Ajubee Rai 
having for several years lived with the defendants grandfather, 
Soobuns Rai, had, fifty or sixty years previous to the institution 
of this suit, when on the eve of a pilirrimage to Jaggernath and 
Ollier holy places, made over by a deed of gift, the full proprietary 
right in the lands claimed to Soobuns Rai; from whom he received 
such sums of money as were required for his expenccs on the 
road : that under that deed, the land in question had been in pos¬ 
session of the defendants family ever since. 

The deed under \\hich the defendants claimed to bold the land 


in dispute, and which was filed by them in the cause, was in the 
following words:—*• T, Ajubee Rai, have given in trust (orig. 
sompa) my land, to Soobuns Rai, with all the right I possess there¬ 
in : when I come back, I shall receive it again, but till I come back 
it will teinain in trust (amanut) with Soobuns Hai. If any one in 
my absence sliail demand, let him not obtain it." 

The above deed was dated the 9th of Kartick, of the year 1807 
&i7}iljvt, answering to the year 1751-2. It appeared, that Ajubee 
Rai, tlie plaintiff's uncle, had never returned from the pilgrimage 
aboveiiK ntioned, nor had he been heard of since. The Zillah Judge 
obsei ved in his decree, that the above deed was merely a deed of 
trust or deposit (amavut-fiamek), that the defendants having held 
possession of the land under such deed ; the limitation of twelve 
yeais could not be considered under clause 1, section 3, regu¬ 
lation 2, 1805, as applicable to the claim uf the plaintifiP; and that 
the plaintiff being sole heir of Ajubee Rai (since w'ho-=e departure 
more than fiftv years had elapsed without any information of his 
being abve having been received), was entitled to recover. Pos¬ 
session of the disputed lands was adjudged accordingly to the 
plaintiff, on payment of five rupees, the sum in which Ajubee Rai 
had been indebted to the defendants grandfather. 

On appeal to the Provincial Court, Qiat t'oiirt, in a decree recit¬ 
ing that clause 1, section 3^ regulation 2, 180.5, was not applicable 
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to the present suit, reversed the decree of the Zillah Court, and 
dismissed the claim. • , 

On petition to the Sudder Dewanny Adawliit, the Court called 
on the Provincial Court to state at length the grounds of their 
opinion. 

The Provincial Court, in reply to the above requisition, stated the 
following reasons, as the grounds on which their decision was 
founded: 1st, That the plaintiff had brought his action on the 

plea of the lands being held under a mortgage. 2nd, that the 
defendants had, for more than forty years, held possession under 
the deed, which was worded like a deed of gift, and which had 
been so considered by the defendants. 3dly, that clause 1, 
section 3, of the above regulation, appeared to refer exclusively 
to cases of possession acquired by violence, fraud, or other unjust 
and dishonest means, none of which grounds of redemption are 
alleged to exist in the present case. 

On a further petition to the Sudder Dewanny Adawlut, the 
Court (present J. H. Harington and J. Smart), admitted a special 
appeal, with a view of determining the difference of opinion res¬ 
pecting the applications of the provisions of regulation 2, 1805, to 
this case, which had led to the contradictory decisions of the Zillah 
and Provincial Courts. On going into the case, it appeared to the 
Court, that under clause 4, section 3, regulation 2, 1805, which 
provides that no length of time “ shall be considered to establish 
a prescriptive right of property, or to bar the cognizance of a suit 
for the recovery of property in cases of mortgage or deposit, 
wherein the occupant of the land or other property may have ac¬ 
quired or held possession thereof as mortgagee or depositary 
only without any proprietary right, &c.” the present suit was 
clearly cognizable; the deed under which the possession of the 
land was vested in the defendants appearing to be merely a deed 
of deposit. 

'J’he Court accordingly reversed the decree of the Provincial 
Court, and affirmed that of the Zillah Judge, adjudging possession 
to the appellant on payment of five rupees. Costs of suit in all the 
Courts were made payable by the respondent. 


1812. 


Btilraj Rai, 
V. Pertaub 
Rai and 
otliera. 
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m2. GOLOKNA’m RAI *and KALEEPERSHAD RAI, Appellants, 

- versus 

Mar. I7ih. MIKRi^J, Banker, Respondent. 

The m&rt- THIS was an aolion broug:kt on the I7th of May 1802, in the 
gHge or Zillah Court of Puiiiea, by bulkishen, Gomashta,on the part of 
*ale'*on«n*i bankini; house of the respondent, against Goloknath, Mus- 
by an agent summaut Umbika and Kaleepershad Kai, to recover certain 
set aside, it villages, paying an annual revenue of 3,195 rupees, 3 anas, 
nf-peiiring 3 pies, 2 giindas, wliii li were staled to have been conveyed to 
no**s\eciar*^ plaintiff bv a deed of conditional sale, the term of which 
powers'* had CNpired. The two latter defendants (Mussummaut Umbika 
from the and Kaleepersliad) are the widow and adopted son of Sreenalh, 
proprietor deceased, and possessed hy succession fiom I im a share of per- 
for that orminah Akberpoor; Kaleepershad was at the time of the institii- 
tli'J ronsi lion of this suit a minor, and Umbika had been invested liy *he 
deration Court of Walds with the niaua^ement of tlie heredttaiy estate, ou 
boiiurin- the9ih of September 18U0. Goloknath, the other deleiidant, also 
amuiie*^’ held a share of the same pergiinnah, and ts natural father of 
exemuon Kaleepersliad, and full brother to the aforesaid Sreenath. The 
of the deed lillaifes claimed, named Debeepoor and Denrfaipoor, form a pait of 
of sale be- ||,g pprgunnah Akberpoor, and were formerly the separate estate 
I'lr Uadiianath Rai, deceased. They had been sold in satisfaction 

the mort- of a decree of Court, and purchased in the name of the defen- 
pHge money dants, Umbika and Kaleepershad, at public auction on thellth 
ordeied to December 1 bOO, for the sum of 4,77.5 rupees. The plaint set 
forth, that on the 17th Poos 1207, B.S. correspondmg with the 'Qth 
est. of December 1800, Goloknath, in llie name and on the behalf of 
the other defendants, borrowed of the plaintiff the sum of 3,b01 
lupees, and by way of secuiitv, delivered to him a deed of condi¬ 
tional sale of the villages Debeepoor and Demaipoor, with the 
seals and signatures of the other defendant.s annexed ; covenanting 
that the sale should be absolute, on default of repayment of 
principal and interest, on or before the 30th Bhadoon 1208, or 13th 
of September 1801 ; that the above dt-ed was formally registered, 
and the money paid in the lesister’s office, to Buddun Lochun, 
constituted attorney of the defendants, in the presence of Golok- 
nalh; that the term had now expired without tender of repayment. 
The plaint concluded with praying inforcement of the condition 
and possession of the estate. Goloknath and the other defendants 
replied separately, but coiicuried in denving, 1st, all knowledge 
of the specific transaction; and 2d, any authority in Goloknath 
to alienate or dispose of the property of the other defendants. 

In proof of the transaction, the plaintiff exhibited a deed of 
conditional sale, bearing date 17th Poos 1207, with the seals of 
Umbika and Kaleepershad annexe!, and their signatures undei- 
written. The above deed acknowledged ihe receipt of 3,001 rupees, 
and declared the sale absolute, on default of repayment of that 
sum with interest, on or before the 30th Bhadoon 1208. I he 
signature of Goloknath was affixed thereto as a subscribing witness, 
with the addition of “agent for I ana, 4».iunda share of talooka 
• Akberpoor;” namely, the estate to which the two other defendants 
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liad supoepdefl by the death of Sreenath. The deed was registered t8i2, 

ID the office of Purnea on the 2d of January ftOl. The plaintiff also - 

proved by p.irol evidence, and refeience to the records of the regis- ®°|®^*^“****’ 
ter’s office, that Goloknaih himself brought the deed to Purnea, R^^ii-eper- 
together with two other subscribing witnesses, and a power ofstiad Kai, 
attorney to Buddun Lochun, to effect the registry of the deed; Mikwi* 
also that the deed was rcgiste/ed, and the money received by 
Buddun Lochun in the register’s office; Goloknath being present, 
and consenting; also that the money was applied by the direction 
of Goloknath partly to the payment of arrears of revenue due on 
the estate of the two latter defendants, and of one held by Golok¬ 
nath in the name of Buddun Lochun ; and partly to the discharge 
of a private debt due by Goloknath to another person. The 
plaintiff, moreover, called evidence to prove the hand-writing of 
Goloknath on the deed, who deposed that the signature of the 
two other defendants were also in his hand-writing, though without 
the statement of the name of the writer, as customarily added to 
signatures bv proxy. 'I'he plaintiff did not allege, that any special 
authority had been given to Goloknath, but affirmed, tliat the 
execution of the deed in question came within the general powers 
vested in that person by the other defendants. In proof of this, 
tile plaintiff exliiinted a petition presented by tlie two latter defen¬ 
dants to the Collector, wherein Golokiiatli is denominated the 
general agent of Uinbikaand Kaleepershad; he also 

called a number of witnesses, whose depositions went to shew the 
connection of Goloknath witli the two other defendants, their 
residence together, and his administration of the revenues of the 
estate, ami adjnstnieiit of accounts on their part; some of these 
witntsscs likewise stated that he had possession of their seals. Na 
eviilence was offered by the defendants. 

TheZillah Judee being satisfied with the evidenec to the execu¬ 
tion of the conditional deed of sale by Goloknath, and being of 
opinion, that it was valid and binding on the other defendants, 
passed a decree, adjudging possession of the lands in dispute to 
Mikraj, who, on the deatli of Baikishen pending the suit, was 
admitted to succeed as plaintiff; costs of suit w-ere made payable 
by the defendants. On appeal to the Provincial Court by 
Miissnmmaut Urnbika and Kaleepershad Rai, that Court concur¬ 
ring in the opinion of the Zillah Judge, affirmed the decree, 
dismissing the appeal with costs; and directing the appellants to 
account for the mesne profits wliich had accrued from the date*of 
tlie Zillah decree. The addition of the mesne profits bringing the 
account decreed above 5,000 rupees, the case became open to an 
appeal of course to the Sudder Uewanny Adawlut, and Mussum- 
inaut Urnbika having demised, a further appeal was preferred to 
this Court by the surviving appellants. On a full consideration 
of the case, the Court of Sudder Dewanny Adawlut (present 
J. H, Ilarington and J. Fombelle) concurred with the Zillah and 
Provincial Courts,-in admitting as sufficient, the evidence to the 
execution of the conditional deed of sale by Goloknath Rai, and 
the payment of the money by Baikishen. The Court, however, 
disallowed the claim of the respondent to possession of the lands 
‘ in dispute under the deed in question. The grounds of this deci- 
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1812. sion were thus stated ^ the decree : “ It appears to the Court not 

“7 to be established, that Goloknath had authority to execute the 
Rai and"*** mortgage for the disputed lands; his having signed the 

Kaleeper- ®3iil deed with the names of Kaleepeishad Rai, a,minor, and Mus- 
shad Rai, summaut Umbika, his mother, without the usual addition of the 
V. Mikrnj. name of the scribe, to shew that it was signed by proxy, is 
irregular and lialile to suspicion df fraud. A deed thus defective 
cannot be admitted as sufficient to support a judgment foreclosing, 
on the inadequate consideration of .'{,001 rupees, the conditional 
sale of lands, purchased at public sale for the sum of 4,775 rupees, 
only twenty days bf fore the execution of the deed.” The Court, 
accordingly reversed the decrees of the Zillah and Provincial 
Courts; and adjudged the appellants to pay to the respondent the 
sum of sicca rupees 3,001, with an equal amount of interest; 
directing, that in the event of the appellants not agreeing among 
themselves as to the proportion of the above sum payable by each 
respectively, the Zillah judge should lake evidence to the appro¬ 
priation of the money paid by Balkishen Doss, and report the 
result, for the final orders of the Court. Costs of suit in all thq 
three Courts were made payable by the parties respectively. 


IIURISCHUNDER CHUTTERJEE, Appellant, 

versvt 

War. 20tii. MUDIIOOSOODUN SOONDUL (Son of Sheouam 

.SooNDUL), Respondent. 

Lands lying THIS was an action brought by the appellant in the Zillah Court 
wiiliin the of Niiddea, on the 21st of June 1805, to recover possession of 210 
“ bccgas. 8 biswas of land, the yearly rent of which was stated by the 
Tillage, do plaintiirat 93 rupees, 12 anas, 7 pie, 2 giindas. The parties in this 
notncces- cause had purchased at public sale separate portions of the same 
sardyap- pergiinnah (Ookiah) forming apart of the zemindary of Niiddea, 
the^puhnc '''*’“-*** collector, in satisfaction of arrears of 

purrhast-r revenue. The estate purchased by the plaintiff was named Uehee 
of that vil- Oolasee; that of the defendant Bagharicharah. The land in 
P™" dispute lay within tlie limits of mouza Brinee, one of the villages 
shadappear Baghancharah ; but the plaintiff alleged, that, as it formed 
thni those P^rt of an ancient farm, held by one Juirnath Pal Joldar, a resi- 
laads have dent of Tawurah (one of the villages of Oolasee), at the treasury 
been i«s«es- qj- vvliich the entire rent of Jngnath Pal's farm had been payable, 
oVanoiher villages belonged to the same estate, it had been sold as 

estau. " part of Oolasee's estate, and that the defendant h.iving wrong- 
ously taken possession, he now sued for the recovery of it. The 
defendant .denied the statement of the plaintiff’, and resisted his 
claim, staling that the entire property of mouza Birnee, including 
the lands held therein by Jugnath Pal, had been transferred to him 
(the defendant), and that the plaintiff could only justly claim the 
property of that portion of Jugnath Pal's farm which lay within 
the portion of pergunnah Ookrah, whiclfhe had purchased. The 
Zillah Judge admitted the fact, that the entire rent of Jugnath* 
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Pal’s farm had been included by the coUecyjr in the estate sold to 1812. 

the plaintiff, yet he Was of opinion that the land in (Question being' —;- 

included in mouza Birnee, which appe.ared to hare been transferred 
in full right of property without any resesvation to the defendant; terjce,*!;.' 
the claim of the plaintiff for any portion of the mouza so trans- Miidhoo- 
ferred was inadmissible, and he accordingly dismissed the suit, soodiin 
with costs. On appeal to the Provincial Court by Hurischunder, 
that Court concurred with the Zillah Judge in rejecting the 
plaintiff’s claim, on the ground that the land in dispute bein-g 
acknowledged to belong to Bnnee, was a parcel of the defendant’s 
estate; and no formal separation being alleged to have taken place, 
the plaintiff’s claim to it, as forming part of Jugnath Pal’s farm,, 
could not be allowed. 

On petition for a special appeal, the Court of Sudder Dewanny 
Adiiwlut not being satisfied with the grounds on which the deci¬ 
sions of the lower Courts were founded, but on the contrary, being 
of opinion from the papers then exhibited, that there was reason 
to believe, that the lands in dispute had been included in the 
plaintiff’s estate, and excluded from that of the defendant by the 
collector, at the time of making the sale, under which both parties 
held, admitted a special appeal. On going into the evidence, the 
facts of the case appeared to be as follow: While the whole of the 
pergunnah of Ookrah belonged to the same estate, the entire rent 
due from the farm of Jugnath Pal, amounting to 281 sicca i iipees, 

9 anas, 13 giindas had been payable at the cutcherry of inou/,a 
'I’awurah, although the land composing the said farm lay in four 
several moiizas. In the year 1*203, B. S. the abovementioned per- 
giiiMiah being advertised for public sale, under the orders of the 
Board of Revenue, in several distinct lots; tlie several villages iii 
wliich the lands of Jugnath Pal’s farm lay were included in diffe¬ 
rent lots; the collector, however, inconsequence apparently of 
tiie arrangement before adopted by the zemindar, included in the 
lands belongtinc to Oehee Oolasee, the entire farm of Jugnath Pal, 
along with the mouza Tawurah. Thus, in the English statement 
of the assets of mouza Tawurah, submitted to the lioard of Revenue 
' previous to the sale, the revenue assess'dble on that village was stated 
at4.')l sicca rupees, 4 anas, I gunda, which was composed of the two 
sums, lfi9 sicca rupees, 10 anas, 2 gundas, on account of the projier 
lands of that village, and 281 sicca rupees, 9 anas, 11 gundas, on ac¬ 
count of the farm of Jugnath P-al. In the Beniral records of the 
settlement made at the time of the sale, the above items in the assess- 
of Oolasee were entered separately; the latter being denominated 
Jnmma of Jugnath Pal‘, and (though without specification of 
any of the lands whence that jumma was derived) confessedly 
including the rent derived from that portion of the farm of Jugnath 
Pal which formed the subject of the present action. In the record 
of the assets of mouza Birnec, which were taken at the sum of 
only 28.5 sicca rupees, 13 anas, 10 gundas, there was no mention of 
any part of the farm of Jugnath Pal, although the assets appeared 
to be accurately calculated on the lands held by the other cultiva¬ 
tors. From these documents, and the other evidence, it appeared 
indisputably to lie established, that at the oriirinal sale of Dehee 
Oolasee and liaghaucharah, which occurred in 1203, B. S- the. 

VOL. n. c 
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whole of the lands l^eld by Jugnath Pal had been transferred to 
the purchaser of the former. Several successive public sales of 
* these estates had subsequently takeh place, at the last of which 
the parties in the preseat suit had respectiiely become purchasers. 
In the papers connected with these sales, which were filed in the 
cause, there was no specification of the assets of the several 
villages, of which the estates were composed, but the - revenue 
assessed on each estate remained the same as that fixed in 1203; 
and there appeared every reason to believe, that the parties in the 
present suit had merely succeeded to the rights conveyed to the 
purchasers of their respective estates at the sale of that year, and 
that, accordingly, for some years subsequently to the defendant's 
purchase,' the rent of the land in dispute had been collected on 
account of the proprietor of Dehee Oolasee. 1'he respondent 
attempted to prove, that the appellant had received an abatement 
of the revenue payable by him to Government, on account of the 
land in dispute being excluded from his estate, and included in 
the defendant's subsequently to the sale; but he entirely failed to 
establish his pica, while, at the same time, he did not allege that 
the assets of mouza Birnee were not fully adequate to the sum at 
which they had been recorded in the papeis of the collector at the 
time of the sale in 1203. The Court were satisfied that the lands 
in dispute were included in the estate purchased by the appellant, 
and excluded from that of the respondent, as detailed in the 
papers, on the faith of which both parties had obviously made 
their purchase, and they did not consider the circumstance of 
these lands being within the limits of the mouza Biinee purchased 
by the defendant (the assets of which had obviously, at the first 
separation of the villages, been calculated, exclusively of the 
lands in dispute), as sufficient to bar the plaintiff’s right. The 
Court (present J. H. Harington and J. Stuart) accordingly passed 
a final decree, reversing the decisions of the Zillah and Provincial 
Courts, and adjudging to the appellant the proprietary right in the 
lands in question, together with mesne profits, up to the date of 
the execution of the decree. Each party was adjudged to pay 
his own costs. 
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GUNGADUTT JHA, Appelant, , 

versus ■ 

SREENARAIN RAI and MUSSUMMAIJT LEELLAWUTTEE, 

(widow of Lullutmaraim Rai), Respondents. 

THIS was an action brought by Gungadutt Jha in the Zillah A person 
Court of Purnea on the 18th of January 1805, against Sreenarain sctding ina 
Rai and Lullutnarain Rai, for the recovery of the estate, real and [pfct ghall*” 
personal, of the late Rajah Indernarain, vacated by the death of not be de- 
liis widow. Ranee Inderawutty ; estimated in amount and value at prived of 
692,840 sicca rupees, 3 anas, 17 gundas. The plaintiff claimed as ^*1® 
heir to the estate of Rajah Indernarain, the Ranee’s husband, to 
whom he was maternal first cousin, viz. son of the sister of Inder- tive dis- 
narain's mother. trict, pro- 

The defendants were lineally descended from Sumroo Chowdry, 
paternal great grandfather of the great grandsire of Rajah Inder- 
narain. Tiie estate in dispute, the zemindary of Havelee Purnea, and usages, 
is partly situated within the limits of the province of Bengal, and According 
the late Rajah and Ranee, as well as the parties in this cause, were 
resident within that province; but all religious ceremonies, aod 
those of a civil nature, including marriage, were performed in claimants* 
the families of both appellant and respondent (as they had been to inheri- 
in the family of the late Raiah and Ranee, whose ancestors came ^**“^**1® 
into Purnea from the adjacent district of Mithila or Tirhoot) by a 
Mithila PwroAif, or priest, according to the shasters current in even the 
that district. On a reference by the Zillah Judge to the pundit of four- 
the Court, with the view of ascertaining the Hindoo law in this ^®®"‘h in 
case, he delivered the following vyuvustha : “ Indernarain Rai male 

died without leaving a son, grandson or great grandson; this pro- line from a 
perty came to his wife. There being no kinsman to her husband common 
within the relation of brother’s son, Sreenarain and Lullutnarain 
(defendants) are the sapindas (connected by funeral oblations) and able to the 
succeed to his property. They surviving; Gungadutt Jha, the cousin by 
son of Indernarain’s mother’s sister, who is among the BandAus^be mo- 
{cognates or maternal kindred,) does not succeed.” Vyuvusthns 
several pundits, in which the right of the plaintiff was upheld,having ceased pro- 
been exhibited by the plaintif}'; the Zillah Judge transmitted theprietor. 
genealogical tables of the parties, together with the above vyuvus- 
thas, to the Provincial Court of Moorshedabad, and subsequently 
to the Court of Sudder Dewanny Adawlut, for the opinion of tl\e 
Hindoo law officers of those Courts. The vyuvustha of the pun¬ 
dit of the Provincial Court of Moorshedabad was to the following 
effect: “ The widow of Rajah Indernarain possessed her hus¬ 

band’s estate. After her death, there survived the maternal first 
cousin of her husband, and the descendants of her husband’s 
ancestor (in the 6th degree.) In this case, the maternal first cousin 
is entitled to offer funeral oblations and recover the estate.’’ The 
vyuvustkaoi the punditsof the Sudder Dewanny Adawlut, in answer 
to the reference of the Zillah Judge, was to the following effect: 

After the death of Ranee Inderawutty, widow of R.ajah Inder¬ 
narain, there being no descendant in the relation of brother’s son ; 
the vyuvustha declaring the right of Sreenarain and Lullutnarain, 
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the sapmdas of her husband, to the estate left by the Rajah, and 
possessed by Jthe Jlan^?e, is correct, accordinj^ to the Bibada 
Chintamuni, and other books current in the district of Mithiia. 
The vyuvustha which declares the right of Gungadutt Jha, son of 
the Rajah’s maternal aunt, who is therefore a Bundhu (cognate) 
of the Ranee's husband, is not to be approved; that exposition of 
the law, however, is in conformity with the Dayabhaga^ Daya 
Tutwa, and otVier books current in Bengal.” 

TheZiilali Judge, under the above opinion of the pundits of the 
Sudder Dewanny .Adawlut, passed a decree, dismissing the plain¬ 
tiff's. suit, with costs. 

On appeal to the Piovincial Court of Moorshedabad, the First 
and .Second Jiidsies of that t’ourt having made another reference to 
the pundits of tlic .Sudder Dewanny Adawlut, for a inoie specific 
detail oi tiie grounds of their opinion in favour of the respondents, 

I'yuvustka^ to the following purport, was delivered: “ That the 
parties being of a iVliihiiu family, and performing their ceremonies 
according to Miihda shasters; the case ought to be decided 
according to tile books curient in that district: that, according 
to the leceived and most authoritative books of law of the 
.Mithila system, which was current in Pooinea also, the paternal 
kindred are entitled to succeed before the maternal relations, and 
tliat coosequently the appellant had no legal right to the succes¬ 
sion claimed by him.” The Provincial Court, in conformity with 
tlie above vyuvustha. passed a decree affirming the decisiou of the 
Zillah Judge, and dismissing the appeal with costs. 

A further appeal was preferred by Guiigadutt Jha to the Court 
of Sudder Dewanny Adawlut. The Coui t (present J. H. Hiiring- 
ton and J Stuart), under the opinion of the Hindoo law officers, 
and on reference to a former decision in the case of Rajehunder 
•V. Gocul Chund Goh, passed on the 22nd of June 1801, (on which 
occasion it had been determined, that if a person of a Mithiia 
family, living in Bengal, have a Mithiia Purohit, and perform the 
ceremonies usual on occasions of joy and mourning, accoidingto 
the Mitliila sAnsfer, his right of inheritance and other claims are 
determinable by tiie law authorities current in that country) were 
clearly of opinion, that the decision in the present case should be 
governed by those authorities; it having been clearly ascertained, 
that the u.sagcs of Mithiia had continued to be practised in every 
respect by the parties. With a view, therefore, to ascertain the 
Ic^w as applicable to the case, according to the best authorities of 
that system, icference was made to the Patna Provincial Court 
and to the Judge of Zillah Tiihoot, to obtain vyuvusthas from the 
pundits of those Courts. 

In the replies to those references, many texts were cited to show, 
that, according to the Mithiia authorities, the estate of a person, on 
failure of heirs within the relation of brother’s son, devolveson the 
paternal kindred, who are sapindas, which relation includes the 
descendants of a paternal ancestor to the sixth degree, and ceases 
with the seventh person; in default of saptndas on the samano- 
dacas, or those connected by a common libation of water, viz. the 
more distant paternal kindred extending to the foutteenlh degree, 
and in failure of sarnanodacas, to those termed bandhus or cognates. 
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The appellant, belonged to the latter description of relations. The 1812. 

Court of Sudder Dewanny Adawlut, uiider^the abo^ vyuvusthas, - 

being of opinion, after a careful examination of the objections ofGungadutt 
the appellant, that the rieht of the respojidents was preferable SrceNarain 
law, according to the Mithila system, by which the decision of the Hgj 
present case was guided, passed a final decree, affirming theMussum- 
decisions of the Zillah and Provincial Courts, and dismissing themaut Leel* 
appeal, with costs. hmuttec. 


MUSSUMMAUT RAJOO and otheis, Appellants, 

versus 

MUSSUMMAUT BUDDUN, Respondent. 


1812. 


M ny Stli. 
Respondeat 

THIS was an action brought by Mussumniaut Buddun, the 
respondent, ii the City Court of Patna, to recover fiom the f*P'lo 
pellants the sum of sicca rupees 1,880, being the moiety of the b^lf ibe 
collections made at a temple dedicated to the worship of Rutlun proceeds of 
Debee, dining a period of five years and four months. 'I he plaint" religious 
set forth, that the dcfend.ints had unjustly appropriati^d to them-^ 1 ,*^ 
selves the entire revenues of the above religious establishment, to for half the 
one half share of which the plaintiff had been adjudged entitled tnesue pro- 
by a decree of Court. derived 

The defendants did not contest the right of the plaintiff to the 
moiety of the collections in question, but denied that they were posses- 
eqiial to the amount claimed. No accounts of the collections in sion. There 
dispute, which were, from their nature, variable, having been kept, *^ring no^ 
nor evidence adduced, by which their amount could, with any 
accuracy, be ascertained, the City Judge passed a decree, ad-ingthe 
judging to the plaintiff the sole enjoyment of the collections for amount of 
the next five years and four months; a period, equal to the*PP^’*®“^ 
time during which she liad been excluded from her legal share; 
and directing, that, on the expiration of that period, the parties for the res- 
should share equally. pomlent'a 

The defendant having appealed to the Provincial Court 
subsequently to the Sudder Dewanny Adawlut (present J-session* 
Fombeile), the Zillah decree was affirmed in both those Courts during a 
with costs. 

period equal to that for which appellant singly enjoyed the same. 
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attfl RAMCHUNDER RAI, Appellants, 

May 12tli. versus 

NUWAB DIL^WURJUNG, Respondent. 
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THIS was an action brought by the appellants on the 2nd of 
September 1807, in the Zillaji Court of the Twenty-four pergunnahs, 
to recover the sum of sicca rupees 25,000, on a bond executed by 
the Nuwab Mozuffer Jung, the respondent’s father, in favour of 
Rajah Ramlochun Rai, father of the appellant Rajah Kasheenath 
Rai, and uncle to the two other appellants. The respondent 
resisted the claim, stating, that having inherited no property from 
his father, he was not answerable for his debts; and pleading 
further, that the present suit having been before heard and de¬ 
termined, could not now be entertained. 

It appeared, that in a suit instituted by Bancha Ram Rai (who 
denominated himself attorney for Kasheenath and Sheochun- 
der Rai), against the Nuwab Dilawur Jung, for the recovery of 
sicca rupees 70,000, on four bonds, of which that, whereon the 
present action was founded, was one; a decree had been passed 
by the then Judge of the Twenty-four pergunnahs, on the 26ih of 
September 1796, dismissing the plaintiff’s claim on the following 


•ummary. grounds: First, that it is provided in section 2, regulation 4, 
1793, that no complaint is to be received, but from the plaintiff or 
his caAeeZ duly empowered; and that Bancharam had not exhi¬ 
bited any power of attorney, nor proved his authority to act in 
the suit, on behalf of Kasheenath and Sheochunder Rai; and 
secondly, that he had failed, when called on, to prove that the 
Nuwab Dilawur Jung had inherited any property from his father 
Mozuffer Jung. The above decision was affirmed, on appeal by 
the Provincial Court, in a decree, under date 28th of December 
1797, reciting, merely, that on a consideration of the papers, the 
decree of the Zillah Judge appeared right. 

The Zillah Judge being of opinion, that the above decision 
precluded the present suit from being entertained, dismissed it 
with costs. And on appeal to the Provincial Court of Calcutta, 
that Court concurring in the opinion of the Zillah Judge, affirmed 
his decree, dismissing the appeal with costs. 

A further appeal was preferred to the Sudder Deivanny Adaw- 
lut, on the ground, that no decision having been passed on the 
merits of the case, but the suit of Bancharam dismissed on the 
ground of his having no authority to act for the appellants, who 
were then minors; the former decrees of the Zillah and Provincial 
Courts could not preclude appellants from prosecuting the pre¬ 
sent claim. 

The Court of Sudder Dewanny Adawlut (present J. H. Haring- 
ton and J. Fornbelle) were of opinion, that Bancharam, the plaintiff 
in the former cause, having been declared incompetent to sue 
for the appellants ; the dismissal of the suit, though not founded 
solely on that consideration, could not operate to preclude a trial 
of the merits of the present suit, instituted by the real claimants, 
and accordingly reversed the orders of the Zillah Jttdge, and Pro¬ 
vincial Court of the 22nd of February 1808, and 21st of August 
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1811, respectively: and directed the Provincial Court to try the *812. 
merits of the appellants claim, notwithstanding the^decision of the —— 
Zillah and Provincial Courts of the 20th of September 1796, and 
28th of December 1797. Costs were* made payable by 
respondent. others. 

The Court (Chief and Second Judge) were of opinion, that the ». Nuwab 
merits of this cause not having been investigated, the appeal ought, Dilawnr 
under the spirit of section 8, regulation 2, 1801, to be admitted as 
summary. No institution fee was therefore required from the 
appellants. 


J. H. HINCH, Appellant, 

versus 

C. SONNINGSEN, Respondent. 

THIS was an action brought by the respondent C. Sonningsen, a (the 
in the European Court of Chinsurah, to recover from J. H. Hinch, owner of 
the appellant, the sum of 9,215 rupees, 9 anas, 4 gundas on ac* yn 
count of freight of the ship Amazon, which had been chartered by ^.j^change 
the plaintiff to the defendant, together with the further sum of sicca in favour 
rupees 10,000, as penalty for the breach of the conditions of the of his 
charter-party of the ship in question. cfe^tors”o 

The defendant resisted the claim, stating the sum of 5,099 
rupees, 4 anas, 5 gundas to be due to him from the plaintiff, on freighter) 
account of money advanced beyond what was justly due as freight payshie on 
of the said ship, and claiming to recover the penalty forfeited by ctar^'of 
the non-fulfilment of the charter-party, on the part of the plaintiff, the ship or 
The claim, on account of the penalty set up by both parties, being her return 
wholly unsupported by evidence, and not insisted on by either side 
in appeal, it is not necessary to state the grounds of the demand, ^qq was**" 
The following were the circumstances attending the charter of voided 
the ship Amazon, and the voyage undertaken in consequence, by the loss 
which gave rise to the present suit. On the 24th of May, 1806, a 
charter-party was executed between the plaintiff, who was owner and houL of 
master of the ship Amazon, and the defendant, a Danish merchant agency, ia 
of Serampore; by which the plaintiff chartered the said ship to the whose fa- 
defendant, for a period of eight months, or such longer period as 
the freighter chose, to sail to any port or ports to’the Eastward of 
the Cape of Good Hope, under the following conditions : 1st, Theiasurcd 
freight of the ship to be paid at the monthly rate of 5,000 sicca freight 
rupees (to commence on the 9th of June, 1806), during such 
(not less than eight months) as she might be in the use of the ^ ^ 

freighter. 2d, The freighter to advance 20,000 rupees, or such sum against B, 
(not less than 12,000 rupees) as he might be able; paying the f“r the re¬ 
remainder with interest on the arrival of the ship Amazon at China. 

3d, The freighter to make a further payment of 20,000 rupees had 
on the arrival of the ship at Manilla. 4th, That, in the event of accrued, 
the voyage being completed in less th-tn eight months, the freighter while the 
should still be answerable for the freight for that period, viz. the^**’** wasin 
sum of 40,000 rupees. The defendant accordingly, on the 6th of of*B,*held^ 
June 1806, paid in advance to the plaintiff the sum of 14,117 that*B can- 
sicca rupees, 12 aoas. bo* plead 
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1812. , Messrs. Hogue, Davidsoo and Co. having possessioin of the 

-- papers of the«hip Amazon, in security fora debt due to them by 

as part- jjjg plaintiff, refused to let her sail until payment of the debt 
theTnm’ should be made or securl^d; and the plaintiff accordingly drew a 
received by bill for 16,000 sicca rupees in their favour, payable by the defen- 
tbe credi- dant, on the condition that the ship Amazon performed her voyage 
cmLraunt China back to Bengal; the coast of Coromandel or Bombay; 
of the ^ event of the defendant's discharging her at any other 

insurance port. This bill the defendant accepted; the plaintiff agreeing 
policy. that it should go to the payment' of the freight, and entering into 
a new agreement with the defendant, respecting the mode in 
which payment should be made, viz. that the defendant should 
not be bound to pay any further sum at China, but on the arrival 
of the ship at Manilla, or any other port to which she might be 
destined from China, he should pay to the plaintiff the sum of 
9,882 rupees, 4 anas, making with the money advanced in Bengal, 
and the amount of the accepted bill of exchange, the sum of 
40,000 rupees, or freight for eight months. 

The ship Amazon reached China, and there landed her cargo in 
safety. From Canton she took her departure on the 28th of 
October 1806, bound to Manilla; but was totally lost in her way 
thither at the island of Haynam^on the 2nd of November follow¬ 
ing. In consequence of the loss of the vessel, the bill drawn on 
the defendant in favour of Messrs. Hogue and Davidson did not 
become payable; but those gentlemen having, on behalf of the 
plaintiff, made an insurance on account of freight to the amount of 
the bill, recovered from the insurance office the sum of 15,518 
sicca rupees, 13 anas, 9 gundas. 

The plaintiff crediting the defendant with the sum of 14,117 
sicca rupees, 12 anas, advanced in Bengal, set against it the sum of 
23,333 sicca rupees, 5 anas, 4 gundas being the amount of freight 
due (at the rate of 5,000 rupees per mensem,) from the 9th of June, 
to the 28th of October (a period of four months and twenty days), 
during which time the ship Amazon was in the employ of the 
defendant, and claimed the difference. 

The defendant allowed the above sum of 23,333 sicca rupees, 5 
anas, 4 gundas as freight due up to the date of the ship's sailing 
fiom China, but claimed the benefit of the amount received on ac¬ 
count of the insurance policy by the plaintiff’s agents on his behalf. 

The Judge of the European Court, on the ground, that the 
pln<nliff having received the sum of 14,117 rupees, 12 anas, ad¬ 
vance from the defendant, and 15,518 rupees, 13 anas, 9 gundas 
on account of the insurance, making in ail 29,636 rupees, 9 
anas, 9 gundas received on account of the freight, which, from 
the time of her being first chartered by the defendant, to the day 
on which she was lost at the island of Haynam, would amount 
to little more than 25,000 sicca rupees; was of opinion, that the 
plaintiff could have no claim for freight due, and that at the same 
time, the defendant and counter-claimant had no right to recover 
the surplus of over payment for freight; it being drawn from the 
'sum paid by the insurance office. He accordingly passed a decree, 
dismissing the claims of the plaintiff and defendant,*and awarding 
that neither party should have any claim upon the other. 
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On appeal by Sonningsen to the commissjoner of Chinsurah. if 
appeared to that gentleman, that the respondent having admitted 
the appellant’s claim of 23,333 rupees. i5 anas, 4 gundas, that 
claim must be allowed ; that the re.><ponde It had clearly no right 
to benefit by the insurance made by the agents of the appellant, 
with the amount of the premium on which, it was evident the 
respondent bad not been charged; he having deducted the cou- 
sideiation of the policy (1,204 rupees) from the amount of his 
counter-claim, whiidi would otherwise have been 6,303 rupees, 
4 anas, 5 giindas; that it was only made in security of the amount 
of the bill of exchange, which, from the loss of the ship, had 
never been paid by the respondent; that consequently the amount 
advanced in Bengal was the only payment which could be setoff 
against the appellant’s claim, and that there remained due a 
balance of 9,215 rupees, 9 anas, 4 guiidas. But it appearing, 
that sundry disbursements liad been made in China by the res- 
jwndent fur ballast and other necessary expences, amounting in 
pnncipal and interest to 1,919 rupees, 5 anas, .1 cowrues; that 
sum was deducted from the balance due on account of t!ie frtiglit, 
and the lemainder, vu. 7,296 rupees, 4 anas, 1 guiida, was ad- 
jinigcc' to be paid with costs of appeal by the respondent. 

Mr. Hinch appealed from the above decision to the Sudder 
Dewanny Adawlut, but that Court (present J. Fombelle) affirmed the 
decision of the commissioriei, and dismissed the appeal, witdi costs, 


1812 . 


J.H.Hiiih, 
C. Son- 
lungscii. 


OOPEE MOHUN THAKOOR, and LADLEE MOIIUN 
TllAKOOR, Appellants, 

VCi'S^-iS 

UADHA MOIHJN CHOSE, Respondent. 


1812. 

June 2t)ih. 


THI^ w'as an action brought by the appellants in the Zillah b‘ filing 
Court of .lessore, on the 9lh of September lt!05, to obtain a 
surement and allotment of the rent due on inotiza Bakergong, lhet,jlooiu/iii- 
t.iiook of the re.spondent, included in peignnnab Kussoolpore, ihertiat.cs 
llte zeimndaree of the appellant; and to recover arrears of rent<»/ coi.i e- 
I’lom tiic respondent, for the years during which the respondent 
had been in pos.<!e.ssion of the said talook, without discharging his 
iciii, ut the rate which might be found just on the luiestigation deddcted 
piayc.l for. Tlie respondent resisted the plaintiff's claim, stating f*'*^'*'il'c 
that ho wa.s entitled to hold the talook at a fixed rent of sicca 
rupees 930. _ land.s,as 

The defendant’s claim to bold the talook in question at a fixed directed by 
rent having b*cit disallowed by a decree of the Provincial Couit^^’S'dition 
in afoimer suit, in which it was established, that the rent payable 
by liini was \ariable; the Zillah .lodge appointed an avmcc7i, with 
a view of aaceitaining the extent and nature of the land included 
in the defendant's talook. It appealed from ti c nun,ten's it port, 
tlial the defendant s talook consisted of 2,766 beej;as. Sbisaas of 
ynahjoozaree land, of winch 2,364 beegas. 1 1^ bisaas was lice 
1,10.1; y? hi Ciias, 19 bi.swas bast, orocenpiod by ryot.« ; 237 beegas, 

(i liiswas, laili 2>utt'Ct, or waste land recoverable; and that at the. 

\OL. 1*. D 
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liviii T1 >h- 
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K-idlia Mo- 
ktin Ghosc. 


rates of rent deinandabfe from ordinal y ryots current in the per- 
^unnah, the asmual rent rieinandahle on such land amounted to 
2,405 sicca rupees, 6 anas, 1 gunda, 3 cowries. 'I'he Zillah Judge, 
under the above circura4tauces, passed a decree, adjudging the 
above sum as the annual rent demandable by the))iaiutiif for f uiuie 
years, as well as the rate at which arrears should be adjusted. 

On appeal by Hadha Mohun Ghose to the Provincial Court, 
that Coiirtwereof opinion, that thereutdueby dependent talookdais 
ought not to be ascertained by the pergumiah rates wliich were 
applicable to the case of common tenants ; but that, under the 
spirit of section 10, regulation 1, 1793, it was lo be estimated by 
adding to the proportionate amount of public revenue, whicli was 
assessable on the mehal held by the talookdar, a ten per cent 
allowance as the muliltanah of the zemindar. The Couit 
accordingly reversed the decree of the Zillah Judge, and directed 
that the lent pavable by Radha Mohuii Ghose, might be adjusted 
on the above principle. The jvnnnn pavable by the respondent 
under the orders of the Provincial Court, amounting only to 930 
rupees, and that claimed by the appellant, being 2,405 sicca rniiccs, 
6 anas, 1 gunda, 3 cowries, the annual difference, 1,475 sicca rupees, 
brought tlie case within the provisions of appeal to the Sudder 
Dewanny Adawlut, which was accordingly admitted. 'Ihe Court 
(present J. H. Haiington and J. Fombelle), did not concur in the 
principle on which the rent payable by the lespondent (a depen¬ 
dent talookdar) bad been estimated in either of the iovyer Couits; 
being of opinion, that the mode of rstimalioii adopted by the 
Zillah Judge, who bad allowed nothing fur the profits of the 
talookdars, nor the expenre of collection, was not apfiiicable to 
dependent talookdais, and that the provisions of section 10, reiiu- 
lalion I, 1793, on which the decision of the Provincial Couit wus 
founded, was applicable solely to independent propiietois of 
estates, holding their lands in full pi'0[)eity, subject to public 
revenue. The Court iiad already, in the case of Buiichtimiml v. 
Hurgopaland others, (decided 21st of July 1806,) determined tliai 
the annual rent demandable by a zemindar from a dcpend' iit 
talookdar should be fixed on a measurement of the lauds, ami 
estimate of their produce, by deducting from the produce ten pn 
cenf. as the profit of the talookdars, together with the actual 
charges of collection ; the residue to form the rout demandable bv 
the zemindar. I’rcvious to tlie decision oftlii.s case, icgnlation 
5, 1812, was passed, in the 8th section of which, provi.sion is marte 
for estimating the rent of dependent talookdais on the above 
principle. I'he Couit, accordingly, taking the gio.ss rent of the 
rice land and that occupied by tlie abodes of the lyofs (for winch 
alone it appeared tlie talookdar received rent), as estiniatod in the 
report of the aumeen At 2,297 sicca rupees, I ana, 11 gundas, ami 
deducting therefrom ten per cent, viz. 229 sicca rupees, 11 anas, 
4 gundas, for the talookdar’sprofit,together with 290sicca rupees, 
2 anas, 12 gundas, which was stated in the report to be the amount 
of the, expeiues of wq/wssiV collections, adjudged the remaiiidci, 
VIZ. 1,777 sicca rupees, 3 anas, 7 gundas, as ilm aimua! leui, 
according to which the arrear.s of the peiiod, since the applieatnm 
for a inc-asiiremfint and adju.stment to the final dccibion of the 
present suit, should be estimated. 
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GOPEE MOHUN THAKOOR, and LADLE]? MOHUN 
THAKOOR, Appellants, 
versus 1 

RAMTUNNOO BOSE, Respondent. 

THIS was an action brought by Ramtunnoo Bose, 

Oojiilmunnee, widow of Kisben Kont Sain, in the Zillah Court of 
Jessore, on tiie 8th of September 1804, to recover possession ofaion of a 
niouza Rutubia, and certain other lands, situated in pergunnah talook at a 
Yoosufpore, the zemindary of the appellants, claimed 
by the plaintiff, on a talookdaree tenure, at a fixed annual rent of 
416 sicca rupees, 1 ana. It was stated in the plaint, that Rajah azetnindHr, 
Sree Kont Uai, the late zemindar of the above pergunnah, had, es- 
on the 17ih Poos 1‘203, B. S. (28th of December 1796), in consi- 
deration of a sum of money paid for the purchase of the tenure, nu- 
granted to the plainiift the lands in question, to be held by him astUorityof 
a muzkooree or dependent talook, at the annual jumma above the Su- 
specitied; that the plainUtf had accordingly possessed the ^^'ids 
in question for the years 1203 and 1204; that in th,e year 1205, 

Kishen Kont Sain having purchased, at d public sale made by the by appei- 
Sheriff of Calcutta, in satisfacUon of a decree of the Supreme Court, l«nts; res- 
that part of the Rajah’s zemmdaree in which the plaintiffs talook P”” topos- 
wffs situated, had unjustly dispossessed him of bis talook, for the^gg^ion nuj 
recovery of winch, together with mesne profits, he now brought to mesiu* 
his suit. The title deed under which the plaintiff claimed, was m 
the following lei ms: I, Sree Kont Rai, &c. to Ramtunnoo Bose.|.“^j^“ 

I have made over to you as a muzkooree (dependent) talook, mouza possession 
Rutobia, at an annual junnna of 416 sicca rupees, 1 ana. I have upheld, the 
leceived front you as the purchase money of the said talook, 
rupees 416, and have transferred to you the land lying within 
limits of the said inouza (whether productive or waste), the ground of 
occupied by houses and gardens, the water and woods, the piscaiy section 8, 
revenue, the forest dues, the reed rent, the water dams, the ponds, 
lakes, A'c. All I have made over to you as your muzkooree f^ook, 
that you and your children possessing and managing the said for mfs,,,. 
mouza, may, after paying the rent, enjoy the produce.; you are profits 
authorized to transfer tlie .said mouza by sale or gift. If I or ™y 
heirs lay any claim thereto, such claim shall be void. ,, 

The appellants Gopee Mohun and Ladice Mohun Thakoor to lUe cause, 
having purchased the zemindaree of Kishen Kont Sain before the oven uJui. 
cause came to a hearing in the Zillah Court, succeeded to the 
tlefence of the present suit. They resisted the claim of the plnin- 
tiff, stating that the sale by Rajah Srec Kont Rai to the plaintifr 
was invalid, because, in the first place, the deed of sale, under 
which the plaintiff claimed to hold th^ lands in question, was 
exei'uted subsequently to the lands being put under attachment by 
authority of the sheriff, in virtue' of the writ of the Supreme 
Court; and secondly, because it is contrary to the provisions of 
regulation 44, 1793, for any zemindar to dispose of a dependent 
talook. to be held at atiy fixed jumma for a period exceeding ten 
yeais. 'fhe plaintiff proved his purchase of the lands from Rajah * 

Sree Kont Rai, as stated in the plaint, and the Zillah Judg' being 


1612. 


June 30 tb. 
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satisfied, that the lands in question had not been under attachment 
by the sherifiT «f Calcutta at the time \rhcn the tulookdaree ri^ht 
in them was sold to the plaintiff; and being of opinion, that such 
sale was, under section 6^ regulation 44, 1793, legal; he passed a 
decree, adjudging possession of the lands sued for to the plaintiff, 
under the deed of sale executed to him by the late zemindar, 
Rajah Sree Kont Rai, with costs of suit against the defendants. 

An appeal having been preferred to the Provincial Court by 
Gopee Mohun Thakoor and Ladlee Mohun Thakoor, that Court 


affirmed the decree of the Zillah Judge, n/ith costs against the 
appellants, and further adjudged the respondent entitled to reco¬ 
ver the amount of the mesne profits derived by the zemindars from 


the lands in question, during the period of his dispossession, after 
deducting the rent payable by him under the deed executed by 
R;>jah ^.ree Kout Hat; and directed that the Zillah Judge should 


afipoinl an aumeen to ascertain the mesne profits and cause pay.- 
ment thereof from Oojulmuunee for the time duting which her 
husband and herself had possession, and from the appellants for 
the time they had been in possession. 

A petition for a furti^ier appeal was preferred to the Sudder 
Dewanny Adawlnt, and the annual rent claimed by the appellants 


exceeding that due to them undeathe decree of the Provincial 
Court, by the sum of .048 sicca rupees,9 anas, 14gundas, Scowrips; 
the cause came within the limitation of appeals to the Sudder 
Court, and an appeal was accordingly admitted. The Court had 
before (see pages 173 and 195, vol. 1st,) determined, that under 


regulation 44, 1793, npottah for the sale of a talook at a fixed 
rent in perpetuity was invalid with respect to the fixed rent, but 
valid for the sale; and accordingly being of opinion, that the sale 
of the land in dispute by Sree Kont Rai was regular and valid, the 


Comt (present J. H. Harington and J. Fombelle) affirmed the 
decrees Of the Zillah and Ptovincial Courts, as far as they went to 
aejudge possession of the lands to the lespondent; but reversed 
that part of them by which the right of holding the lands at a fixed 
rent was adjudged; and provided in a final decree, that if the 


parlies did not come to an adjustment, the jumma of the respon¬ 
dent’s talook should be adjusted on a measurement and adjustment 
in conformity with the principle laid down in section 8, regulation 
5. 1812. The Court at the same time provided, that the appel¬ 
lants should, as directed in the decree of the Provincial Court, 


account to the resporrdent for the profits of the talook during the 
time of their possession, in adjusting which the jumma. specified 
in the piittah of Sree' Kont Rai should be adhered to. The Couit 
held that Ooj'ulmunnee not having been a party in the cause either 
in the Provincial Court or in the Sudder Dewanny Adawlut, nor 
any one having been present on her part, the profits stated to have 
accrued to her and her husband could not be regularly adjudged 
in the present'suit, blit if refused, must be sued for separately. 
Costs of suit were mitde payable by the appellants. 



CASES IN THE Sl^DDER DEWANNT A0AW1U,T. *l 

i 

MUSSUMMAHT SABITREEA DAEE, ’ mf, 

versus J — ■ 

SUTUR GHUN. SUTPUTTEE, *Rwp4nd«Bt. Aagi^nU^h/ 

THIS was an action' brongHt by the appellsyot on t|ie 9th of ?^e ayi* 
July 1805, in theZillah Court of Midnapoiie, to recover possession 
of mouza Butbansee, and sunjrjr other yiHages. in, pargunnah 
Kundbur, the zemindary of the plaiatijfTs deceased husband Ohuii'^ of<ia (uiop> 
najee Sutputtee; the yearly produce of which ;tsas stated at 27,595 t>on beiag 
sicca rupees, 11 anas, &|.undas, airidthe.pi{bl)C assessable on wotradic- 

itat 17,971 rupees,' 11 anas, Ipk. It was setfortl^in the plaint, ^Yaup- 
that Dhunnajee, the plainti0^$ husband;, having died without male parted by 
issue, she was the rightful heir to his estate; that the defendant, cireum- 
the sou of Dhuniiajee’s younger brother Lukkeechurn, had, under**'“‘***^ 
fraudulent pretences, obtained from the Collector of the Zillah, 
possession of Dlmnnajee's zemindary, for the jeecdvery of which clsiraing to 
the plaintiff now sued. The defendant stated in answer, th-at he b«re been 
was the adopted son of Dhuonajee, and consequently <heir to 
estate, that Dhunnajee’s first wife having'died in the yeat 1187,“^*’^*”“^,^. 
leaving only a daughter Mohamaya ; tie married a second wife document 
named Lochna Munnee; that in EiarficA 1189, Lochna Munnee tobarebeen 
boie a son; that be having died a few days after his birth, Dhuna- 
jee was advised to adopt one of his brother^s children; .that he of 
accordingly obtained the defendant from Lukkeechurn, bis younger legcd adop- 
brother, when he was only eleven days old, and in Aghun of the t»vc father, 
above year (1189), in concert with Lochna, his wife, a(i;Opted him 
as their son; that in 1194 Mussummaut I^choe, the defendant's 
adoptive mother, having died; Dbunnajee married the plainUfF, by that the 
whom he had issue two daughtere; jthw in 1200^ in presence of claim wuu- 
brahmins and other respectable persons, he invested the defendant 
with the brahminical string, pierced hia eexs, and performed the 
other necessary ceremonies; that Hhaimajee had twice given the 
defendant in marriage in the years 1204 and 1208, on both of 
which occasions he had performed tl»e acts usual fiotn a father to 
a son, the plaintiff likewise then acknowledging him assuoh: that 
Dhunnajee having died in Sawun 1210, the defendant had per¬ 
formed all the usual funeral rights as to his father, and under a 
pvrwannah of the Collector had obtained possession of his estate. 
tJeveral witnesses were adduced to prove the defendant's lUle, a« 
adopted sou; their evidence concurred generally with the story of 
the defendant, ail agreeing that no ceremony bad taken, pjnee at 
the time of the adoption; and no written vouchers regarding it bad 
been executed; but that, when the defendant was: 11 or 1^ years 
old, the ceremonies of investiture, dec. had.been performed by ; 
Dlninnnjee, as to his son. The evidence On the parfof the. plain¬ 
tiff, on the other band, went to shew, that thodefandjint bad.not 
been adopted, but was known as the son of Lukkeeduicn,. the., 
brother of Dhunnajee. The plaintiff likewise filed two documents 
in proof of the defendant’s not being the. adopted son of lier-h*^- 
band. 1st, the petition of the defendant to the' Collector on 
Dhunnajee’s death for possession of his estate; in which, among 
other things, it was wtitten, **the estate claimed Wtj the talook 
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3812. of Dhunnajyee, inyln>cle; he was childless; Lukkeechurn is my 
* father. In his life time, and of hrs own free will, Dhunnajee took 
me as a son. 2d, acl^ed of sale for some land in favour of the 
tm-M iWe, under date the 15th Asin 1207, in which tlie defendant 

f. !?it(ur isdesignated Suturghun, son of Lukkeechurn. The Zill.di Judge, 
Ghun Sttt- in a decree, reciting, “ that the evidence 'of the witnesses to the 
!*“**•'• adoption of the defendant was, from the various contradictions 
which occurred in it, unworthy of credit; and the fact disproved 
by documents in which the defendant is designated the son of 
Lukkeechurn; that, further, it was admitted on the part of the 
defendant, that at the time of the adoption, none of the usual 
ceremonies had been used, and that, therefore, even if the evidence 
of the witnesses were credited, the adoption would not be valid •’* 
gaye judgment iu favour of the plainiiff for possession of the 
lands sued for; leaving it to the defendant (whose vakeel had 
stated previously to the decision of the case, that the defendant 
was entitled to the estate in question in right of succession to his 
grandfather), to bring a fiesh action in support of his claim as 
heir, independent of the alleged adoption. On appeal to the 
Provincial Court by Suturghun Sutputtce, that Court took further 
evidence as to the allegations, that Dhunnajee had, in the year 
1200, caused all the necessary cerenmnies to be publicly performed; 
and that in giving the appellant in marriage he had appeared as 
his father. The Court oeing of opiniou, that these tacts were 
established by evidence; and that it was likewise proved, that the 
above deed of sale had been taken by Lukkeechurn in the appel¬ 
lant's name, without his knowledge; considered the appellant’s 
title as adopted son of Dhunnajee to be made out, and accordingly 
reversed the *illah decree. Mussummaut,Sabitreea Daee appealed 
to the Rudder Dewanny i^dawlut; that Court, on a full consider¬ 
ation of the evidence in the ease, and allowing the respondent to 
have further witnesses examined in proof of his adoption, were of 
opinion, that the fact was not established. The Court founded 
their opinion, on a consideration of the very gross contradictious 
into w hich the witnesses of the respondent fell. It appeared, that 
most of them were men of low rank, and not likely, therefore, to 
have been prejsent at the ceremonies which they described to have 
taken place; and it being estoblished, that the respondent had in 
the year 1209, obtained a decree in Court, under the above deed of 
sale, and in the name of Suturghun, son of Lukkeechurn, that 
circumstance seemed to afford almost conclusive evidence against 
the fact of his being the adopted son of Dhunnajee. It appeared, 
likewise, to the Court, that the adoption was iu itself unlikely; 
Dhunnajee being, at the tiraie when he was stated to have taken 
the defendant as his adopted son, not more than 30 years of age; 
his wife Lochna only 17 or 18; and the adoption having been 
stated to he made.hy him only a short time after Lochna had borne 
a son. Under the ahdve arcumstances, the Court (present J. 
H, Harington apd J. Fombdlg) reversed the decision of the Pro¬ 
vincial Court, and aiBrmed the decree of the Zillab Judge. The 
re.spondent having subsequently set up a claim, as heir to the 
estate, in right of his father, the Court, in giving the judgment on 
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tlte present case, left it to him to bring a ^esh action in support 
of any claim he might have against the e^£Re of Dkttnhajei^, 
heir to his grandfather, or un^er any ojLhdrXitio. 


SREENARAIN RAI and Widow of LaLXirTirAaAiw Rai, 

Appellants, 

BHVA JHA, Respondent. 


1812. 
July 27Ui. 


THIS was a suit brought by Bhya Jha, the respondent, in theTwopwUes 
ZtUah Court of Purnea, on the 27th of June 1805, for the recovery » 

of the estate, real and personal, of the late Ranee Indrawuttee;^^ J*. 
estimated in amount and value at 1,135,693 sicca rupees, 15 anas, mlse^ {soo- 
11 gundas, 1 coAvry. The defendants were the sixth in descent 
from the ancestor of Rajah Indernarain, the late husband of the *^***"^‘*‘® 
deceased Ranee, and had been put in possession of her estate as * 

heirs at law to her deceased husband. The plaintiff Bhya Jha pleads, that 
claimed as the adopted son, and donee'of the Ranee; setting forth, 
that on the 1st Aughun Moolkee, (15th of November 
the Ranee, some hours before her death, had, in the presence of|^'””,'*‘g. 
her relations and servants, adopted him as her sdn, and made him sorted to. 
mahk (proprietor) of ail her property, moveable and immoveable; Such plea, 
and that he had accordingly performed the fijneral'ceremonies of 
the deceased as Im mother. The plaintiff, at the same time, stated, 
that on the 27th Aughun, of the same year, a sooluhnanuLf or deed cannot, nor 
of compromise, had been executed between him and the defen-can a plea 
dants, by which each party had agreed, With the view of®^ re^oVex- 
preventing litigation, to take half of the property in dispute; ihatigting fai td, 
he (the plaintiff) was desirous of maintaining- his engagement; excuse the 
but that, as Sreenarain and Lullutnarain had broken their part oft'“''^y 
the agreement, and he (the plaintiff) had been declared by the®***“^* 
Sudder Court at liberty to sue at his own option, either for the 
entire estate, as adopted son, or for a moiety on the deed of agree¬ 
ment ;Jie now sued for the entire estate in virtue of his adoption. 

The defendants, in their answer, denied the fact of the plaintiff's 
adoption by the Ranee, as well as her authority, under the s^as- 
tcr, to give away any of the property in contest: and stated, that 
the sooluhnama had been set aside by the Zdlah Judge, on proof 
that it had been dkecuted by them in ignorance of, their just 
rights; and in consequence of intimidation on the part of the ■ 
plaintiff. A list of witnesses to the fact of the adoption was 
given in, but previously to their being examined, the cause was 
removed to the Provincial Court, under the provisions of regula¬ 
tion 13,1808. A petition was afterwards presented by the plaintiff, 
stating that his claim was twofold; the one, founded onthe adop¬ 
tion, for the whole estate, and the other on the deed of compromise 
fertile half of it. The sooluhnama, or deed of compromise, was filed 
in the Provincial Court, and was couched in the following terms: 

We, Sreenarain Rai and Lullutnarain Rai, eons, and Ramnarain 
Eai (son of the lute Deonarain Rai,) grandson, of the late Rijah 
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Chundernarain Rai, zfmindars of perg’tinnah Kudureb; Tvhereasv 
- . Rande IndrawuUee^WMnjlidar of pergunnah Haveiily Purnea, 

RaUad**** after a 'li'nt^l^ness, died on the 1st Aughun 1211, 

Widow of MoolkeCy and in conseqitence of her having no son, having, on that 
Lullutna> same day (she being at the time of sound mind and in full po... 
gj'“ ’■•session of her faculties), constituted Bhya Jha (her maternal fir’d 
*' cousin) her son by adoption and proprietor of her zemindary, &c.; 
the said Bhya Jha, after performing the funeral obsequies of the 
said Ranee, has presented petitidns to the Judge and Collector, 
praying to be permitted to asstj^me the management of the said 
zemindary, and to possess himself of the whole property, moveable 
and immoveable, to the exclusion of all other persons, in like 
manner as they were possessed by the said,Ranee : and whereas, 
we are descended from the same common stock with the late 
Rajah Indernarain, the husband of the said Ranee, and are 
thus entitled to succeed to his property, and Bhya Jha is 
entitled to the same in virtue of the adoption; as well as- 
to the Ranee's estate from his near relationsh![); and whereas 
the contest for so great a zemindary carried from the distiict 
to the presidency, nay, even to England, would require the age 
of Noah to prosecute it to a close, would create much anxiety and 
care, would uselessly consume our existence, and, after ail, w '4 
resemble the dispute of Omar ■‘Zeyd; considering tl6 , 
things; considering moreover that life'is unstable and precarious, 
and that no worldly object is worth attaining at the expence of 
family discord; that such contest would have the elTcct of 
afibrding a triumph to malice and envy; of entailing ruin on the 
litigant parties, and of staining with dishonour an illustrious 
family, which our predecessors b^ hitherto kept uncontaminated ; 
refiecting that, from the commencement of the raj to the time 
present, aucb domestic disputes ,have never happened ; that life is. 
but a few days, and that enmity between relations is esteemed by 
men of elevated mind the worst of evils; We, and Bhya Jha, the 
‘said adopted son (who is a person having right, and not a 
stranger), calling to mind the name of Bhugwan, (than which there 
is nothing more precious, either in this world or in the next,) have 
mutually pledged our faithifihtl troth, and by firm agreemegt and 
solemn oaths, entering into peace and concord, declaring and 
swearing, we have agreed to and become satisfied with equal 
shares Of the whole of the properly, iqpveable and immoveable,, 
composing the estate left by the. late IWiee; and consisting of 
cash, goods, pergunnahs, both of the former*zemindary,and the 
zemindary recently acquired by private and public purchases; 
revenue and rent free villages, nankar lands, ontstiuidiug debts, 
mercantileconperns, &c.; that is to say, the said Bhya Jha shall 
hold the right and property of one*half of the said zemindary, 
&c. and we the othe^ half. Whatever profits shall be forthcoming 
fromihe malgoozareSy after discharging the revenue of Govern¬ 
ment, we will at the end of the year, account for to eacli other; 
that is to say, the profits of eight anas, or ane-half of tiie zemin- 
darv, shall be our right; and the profits of the other half Bbva 
Jha's, and we shall have no claim thereto If, which God forbid, 
the,public revenue should fail, both parties, to wit, we,, the three 
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persons aforesaid and Bhya Jha, will peao^ally make good the 
loss; and afier our own names and shalf be made cur¬ 

rent in the zemiudary, ahd We shall Obtained k jnirwanmh 
and sHnnvd from the ruler for the fim^ beiog’, and shall have 
•cured the revenue for 1211 Moolkee; if such be the’will of both 
,^rnes, we, the said three persons and Bhya Jha, inaking a par¬ 
tition between om selves, will take the eiifhtanaa of the'i^emindarv, 
and half of the property, ihoveable and immoveable; and Bhya 
Jha the remaining eight abas of the zemindary, with half of the 
property moveable and immoveable, that being his share. De¬ 
signing therefore to enter into firm engagements, we have, of 
our own free Will and consent’, aftd on our faith and troth, granted 
tliis writing's an agreement (aAitd-name/t,) and declaration {ikrctr* 
HU7Hch), the intent of which is to establislr firm concord between 
the parties; to terminate our differences, and to perpetuate tlie 
illustrious name of the deceased Ranee, so that it may be a valid 
document for the future, and prevent any fraud or deceit on 
either side; and that, as we have no longer any claims against 
Bhya Jha, should we prefer any cl^im of right, or inheritance, it 
jnay be deemed unworthy of being entertained, or heard, with a 
iew to proof. And should we violate this agreement, or, iti any 
oth'*r way, either of oursefyes, or at the suggestions of osiers, 
attempt, on any ground or%fefext,^‘td establish any fraddulcut 
objections against it, we shall be deeffied illegitimate outcasts of 
our race, and merit eternal punishment.' We have accordingly 
granted this written declaration as a valid document of partition 
(flustnve.ez hissanLmch)tQ serve when required; dated •27th Augkuh 
1211, Moolkee, corresponding with the 11 th of December 1803. A 
counterpiirt engagentent was also filed, of the same date and tenor, 
fioin Bhya Jha to Sreeuarain, LuUutnarain and Ramnar'ain. It 
appeared in evidence, that, on the 29lh of December Iff03, the 
tlefiMulants had attended, along with Bhya Jha^ before the Ziliah 
Judge, and declared their willingness to abide by the above asrree- 
meiit- The parties were severally pat in possession accordingly, 
and it was not until the 20th of July 1809, that they withdrew 
their consent; and setting up the plea of fraud and intimidation on 
thepRitof the plaintiff, they obtained an order from the Judge, 
giving them sole po.sscssion ofthe contested property. On tJse 
j'sirt of the plaintift', several witnesses were adduced to prove the 
litct of his adoption. The Provincial Court, however, considering 
the deed of compromise, l^ecuted -and acknowledged as above, to “ 
pipclude the necessity of any further investigation into the rights 
of llie parties, did not call on the defendants for any answer to the 
plea of the plaiiitift's adoption; and passed a decree, under date 
(he 28th of July 1809, adjudging to the plaintiff a moietv of the 
estate claimed by him, and" of" the profits thereof, during the 
possession of the defendants. Against this decision Sreenarain 
and LuUutnarain appealed to the -Sudder Dewanny Adawlut, 
stating the following as the grounds of their appeal ; lsf, 'That 
the respondent was never adopted by the Rauee.' as alleged, by 
him. 2dly, That the Hanec was not airthorieed by the Hindoo law 
to give away the e.st.»te which devolved to her from her husband, 
Baja Tndcrnarain, to the prejudice of his legal heirs. 3dly, 'fbat 
VOL. II. fi 
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the sooluhncmeh, or dera of compromise, on which the decision of 
the ProvjnciBil Court founded, had been obtained by fraud and 
intimidatidn: the app^tiniia being at the time of executing it 
ignorant of their legal lights; and that it was therefore invalid, 
and ought not to be enforced, dthly, That the respondent 
■ haying (under the option left to him of suing either a.s adopted 
-son, or under the defed of compromise), originally brouglit his 
action for the wiroleestate in virtue of his alleged adoption; the 
Provincial Court were irregular iu passing judgment in his favour 
for half the estate, under the deed of agreement; and that their 
proceedings were fuither defective, from their having omitted to 
take any proof of the 'plaintiff'^ adoption, or,, to investigate the 
objections of the appellant to the de^ of compromise, on which 
their decree is funnded. The respondent, in his answer to the 
pleas of appeal, asserted the validity of the deed of compromise, 
and desired n confirmation of the decree of the Provincial Court; 
stating, that he reserved to himself the power of preferring another 
suit, if he should hereafter judge fit to claim the residue of the 
estate as adopted son. The case having come to a hearing before 
the SudderDewaany Adawlatjonthe 12th of September 1810; the 
Second and Fourth Judges (Harington and Stuart) being present, 
the former was of opinion, that an examination of the witnesses 
adduced by the respondent to proy|,Aiis adoption, as well as the 
testimony of such witnesses as the appellants might cite to dis- 
-prove that fact, and to establish the fraud and intimidation under 
which they alleged the deed of compromise had been entered into 
by them, was necessary, to gnable the Court to determine upon 
the double claim of the^repondeut: first, as adopted son; and 
secondly,, on the compromise.^t forth in the supplementary peti- 
•'Jtfott above repUed. The Fourth Judge, though be did not consider 
necessary (the respoudent having virtually rested his claim on 
the -deed of ^compromise) -to hear the witnesses to the adoption, 
yet* under^'the-above opinion-of the Second Judge, he concurred 
in ordering-that their depositions should he taken; thinking it 
probable, that, from the magnitude of the cause, it might herenfier 
be appealed to England, where the evidence to the adoption migiit 
be supposed necessary to ithe £ual deci^on; .in which event, the 
ombsion to tako^thal evidence-in. the first instance would be pro¬ 
ductive of serious delay aud, inconvenience. The Court, at the 
sAme time, with the view -of ascertaining the Hindoo law appli¬ 
cable to tlie case, referred the proc^ings, with the following 
4 )uestions, to the pundits of the Court: ist, [f (as alleged by the 
Respondent) Ranee Indepawuttpe; widow of Rajah Indemaram, 
aome years aft?r the death of her husband, and some hours pre¬ 
vious CO her own death, re|b|ar|j|r adopted the respondent, will the 
respondent, as adopted son* be entitled to take any lands or other 
^property left fay the Rajah Ibderhtram; and the property, whidi, 
after his death, may, during Ranee's life-time, have accrued 
from that .estate; or will be«be entitled only to take the stndhun 
ofthe Haireet 2d, If|the Ranee,'with or'without authority fiom 
Rajah Indernarain, made the reapundcht' adopted son to heiself 
and to her husband, accordingto the shasters current in Mithila, 
would the lands and other property left by the Rajah, Ind tlm 
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property which has since accrued from thejRajah’a estate, go to the 1SI2. 

res[>oiuient( The following answers wereSrihurued h^ihe pandits —- 

to the above reference. Ist, If a man apfnint another his adopted Sr^narain 
800 , that person, so adopted, stands in «e relation to him of a 
son, and offers up his funeral oblations, and is heir to his estate: L<iUutaa- 
but the person, so appointed, does not become the adopted ofruaRai, v. 
the adopter’s wife, nor does he offer funeial oblations to her, nor ^’•y*'^***’ 
succeed to her property. If a woman appoint an adopted son, he 
stands in the relation to her of a son, offers to her funeral obla¬ 
tions, and is heir to her estate; but he does not become the adopted 
son of her husband, nor offer to him funeral oblations, nor succeed 
to his property. If n husband and Wife jointly appoint an adopted a pmon 
son, he stands in the relation of son to both, and is heir to theheiii<{iidop- 
estate of both. If the husband appoint one person, and the "''d® 
another, adopted son, they standi in the relation of sons to each of not therdiy 
them respectively, and do not perform the ceremoHy of offering i)cco»«> the 
funeral oblations, nor succeed to the estate of the husband and »<lopfea wm 
wife jointly; such is the usage of Mkbila. If, therefore, 
inderawuttee, several years after the death of Rajah Indernai^ain, “ 
and some hours before her own death, adopted Bbya Jha, then the 
respondent stands in the relation of son tokhe Ranee, and offers 
up her funeral oblations; but he is not-the adopted son or pre¬ 
senter of funeral oblations to the Rajah; therefore the respondent 
would be entitled to take the jjLanee’s siridlmn: but not being# 
presenter of oblations to the Rajah, be is n<rt entitled to the estate 
left by him, nor to any property whiph may have accrued from that 
estate during the Ranee’s lifetime, for this property is distinct from 
the stridhun, or peculiar property of a woman, specified in the 
shatter, and is included in the estate of the Rajidi> *^d. If Ranee 
Inderawutty. with or without the permiimiQjn of her husband, made 
Bhya Jha adopted son, on the part of'herself and of her husband, 
still the respondent is not the adopted son,of Rajah Indernaram. 

It is not stated in any law tract, nor is it aoeordmg to the usage Nor aeror- 
of Milbtia, that a person adopted by a wife, with Or without the‘hug to the 
permission of her husband, becomes the adopted son of her hus-jl'y 
band. The respondent not being the presenter Of oblations to the Jh" o^h the 
Rajah, nor one of.his heirs, he cannot take the lands or other iKtoptioa 
property left by him, nor property which may have accrued from should have 
the estate of the Rajah; such property being distinct from 
stridhun of the Ranee, and forming part of the Rajah'4 estate, the hus- 
On a further reference ttfthe pundits of the Court, with the viewjbandf. , ' 

of ascertaioiug how far the respondent, being the son of the full 
brother of the Ranee’s mother# mighty be entitled (though not 
adopted) to claim the succession to- her estate in right of loheri- 
tmee, the following vyuuustAa wasdelireted: ** Supposing that , 
the Ranee did not a{^int Bhya Jha her adopted^son# he would ^ 
not inherit her stridhun; the son of the mother’s brother uot,-. , 
being one of the legal heir# to hor peculiar pi^t^rty. If the Ranee ^ ^lueraal 
left a brother, sister, sister’s son, hosbapd's sister’s son, husband’s uncle of» 
brother’s son, brother’s sonor son-in-law, euyaucdiparaotus entitled wr>m«n is 
to succeed to the stridhun. If she ie^^UOUe of these, SrSenaraht 
and LuUutnatdin, the nearest sapindut of her husband, are entitled pfcnliftr 
to her peculiar property, ap well as to the Eajah’s Ji^late,” A fur- propetiy. 
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1{?12. ther reference was 'ma^ le to the pundits of the Court, for the 
purpose of a^pertainiit^ , whether (in the event of the adoption of 
Srceimrain fihya dha not being est blislied), Manik Jha, the son of the half 
w'low'of Eauee Inderawittee, who had given evidence in favour of 

Lnliiunn- respondent's adoption, would be entitled to succeed to the 
Min Riii. V stridhun of the Ranee ? to which interrogatory the following reply 
Bliyn Jit#, wastl^lelivered : *• As the text of Vrihaspati (ordaining the succes- 
Afcortiing gJon of the son of a w'oman’.s sister to her peculiar estate), docs 
MrnctUiii*" SO'* 0^ ® woman’s half sister, Manik Jha 

remvod in's not entitled to succeed to the Ranee’s stridhun, acconlinir to 
MitUiia.the the literal construction of the term sister; but the aiuhoritics 
term sister current in Mithila warrant the construction, that the term sister 
Hlso'^tli'e iucludcs also the half sister; and if the usage of Mithila be in 
lidifsister. unison with that construction, it is fit that Manik Jha should 
inherit the stridhvyi of the Ranee.’' The Court having referred to 
the Hindoo law officers of the Patna Provincial and Tirhoot Zillah 


Courts, the questions above stated, respecting the effect of an 
adoption by the Ranee, of 13hya Jha, the answer of the pundits of 
both Couits coincided with the expositions of the law delivered 
by (he pundits of the Sudder Dewanny Adawlut The puntlits of 
the Sudder Dewanny Adawlut were subsequently consulted, on 
the legal competency of Ranee luderawuttee, to make a donation 
of the estate, moveable and immoveable, which devolved to her on 
the death of her husband, of the profits of that estate during her 
possession, and of any landed firoperty purchased by her out of 
such profits; and it appeared, from the opinions which they deli¬ 
vered, that the widow was not competent to make a donation of 
any landed property, withput the express consent in writing of her 
husband’s heirs and relations; but that she might iiiaki; a srift 
without their consent moveable property, of every description, 
excepting slaves; but that in all gifts it is made a condition, that 
half the husband’s property be reserved for the due perfoniiance 
of his periodical obsequies, The appellants requiring a reference 
on some turther points, the followingr questions were also referred 
to the law officers of the Court: 1st, Was the Kanee, who is stated 


to have been competent to make a donation of the moveable pro¬ 
perty inherited from her husband, and the moveable property 
arising, from the profits of her husband’s landed estate (slaves only 
excepted), equally competent to make a bequest of such property 
in favour of Bbya Jha, to take effect after her death'( 2d, Whether 
^ the injunction, to set apart a moiety of the estate of a deceased 
person, for his monthly and other obsequies, be exclusively ap¬ 
plicable to widows in possession of estates, which have devolved 
to them from their husbands; of whether it be equally applicable 
to all persons succeeding by inheritance to the estate of a deceased 
fierson ; and whether a gift or bequest made, without setting apart 
as directed, a moiety of the estate, be in valid, according to the 
shmters of Mithila ? 3dly, Supposing the'Ranee to have constituted 
Bhya Jha her adopted son, and malik of her estate, as stated 
in the deed of compromise, whether Bhya Jha would have been 
legally entitled, independently of thajt deed, lo succeed to any and 
what part of the estate in the Ranee’s possession, at the tune of 
her death, besides her stridhun t 4tUly, Supposing Bhya Jha, 
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though constituted the Ranee’s adopted^ son, and mdik of her 1812 . 

property, not legally entitled to any partf the p^joperty in the —.. . 

Kanee's possession, at the time of her dea|h, besides the Sreeaaraio 

whether there be any texts in the MithiU law tracts, authorising 
the appellants to resist the enforcement of the deed of conopro- 
inise, volunlaiily executed by them, on the plea of ignorance on rain R^i, ». 
this point, when the deed was executed? 5thly, Whether iheBhyaJha. 
appellants can object against the enforcement of the deed, volun¬ 
tarily executed by them, on the plea, that since the time of exe¬ 
cuting it, they have ascertained, that the Ranee’s siridAwn amounts 
to an inconsiderable part of the estate ? 6thly, Whether there be 
any authority for annulling the conditions of the deed, on the 
grounds stated by the appellants, that, at the time of its execution, 
the pioperty therein referred to was not in the possession of either 
party, but under attachment by the Zillah Court, till it could be 
ascertained who were the legal heirs ; that there were other clai¬ 
mants to the estate, and that, owing to the objections of the 
appellants, the respondent had not obtained possession of the 
estate by virtue of the deed ? To the above questions, the pundits 
answered, 1st, the bequesb of the Ranee would be valid, to convey 
to Bhya Jha all the moveable property possessed by her, and all her 
stridhun-, but not the immoveable property, except what might be 
her's peculiarly. For the Ranee was not authorized to transfer 
such immoveable property by gift; and although there is no text, The valMb 
in which the ease of a bequest is expressly meritorious, yetlhetyofftbe- 
same rule applies to bequests, as to gifts; every person, who has “l** 
anthoviiy, while in health, to transfer property to another, pos- ^ ' 
scsses the same authority of bequeathing it. 2dly, The text 
ortlaining the setting apart a moiety of the estate, for the monthly 
and other obsequies pf the deceased person, applies universally to 
all persons inheriting property; but if any other person, than a a widow 
widow, execute'd a gift of such property in opposition to the law, cannot, 
such gift (provided the other rules be observed) wdll not be void, except un¬ 
in consequence of the neglect of the single obligation. 3dly, 
the Ranee did, as stated in the deed of compromise, make the stances, 
respondent her adopted son and malik of the zemindaree, and alienate 
other real and personal property, of which she was in possession ; more than 
and if the agreement, contained in the deed, was not carried ‘ofo bf^deceH- 
executioii, then, according to the law, as current in Mitbila, Bhyaged hns- 
J ha would be entitled to take, as heir, the only of the hand’s 

Ranee, for Bhya Jha is not one of the heirs of Rajah Indernarain, pcojxjrty. 
but under the bequest or gift of the Ranee, he is entitled to all 
the personal property, if it were not so considerable as to form 
inoie than a moiety of die whole estate- 4thly, and 5thly, If 
Sreenarain Rai and I.ullutnarain Rai, the heirs of Rajah Inder¬ 
narain Kai, without fraud on the part, of Bhya Jha, with their The adop- 
own free will, sighed the deed of compromise, they are not 
liberty, under the Mithilalaw, to avoid the conditions of the deed,® 

(by which half of the property was agreed tO" be given up to Bhya her pecnli- 
Jha) on the plea thafc they. were ignorant at the time of executing wpropmy, 
the deed; that, besides the stridkun^ Bhya Jha was not entitled to 
any of the property possessed by the Ranee, and that they have 
sino# the execution of the deed of compromise ascertained, that * 
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1812. the stridhun property by the Ranee bears a very small proper- 

.. tion to half of the entitjelproperty possessed by lier at her deatli; for 

there is no text authorizjh^ the setting aside a deed of this nature, 
Mtsside ^ ignorance.' Gthly, Although at the time the deed of 

on tli'ei>lea compromise in question was executed, the property, real and 
ofigno’ perstpnal, which devolved to the Ranee, from Rajah Tnder- 
tTe'eon-^ narain, was under attachment by the Court, on account of 
trketing* the rightful heirs not having been ascertained ; and although, in 
party* consequence of the objections of the appellants, Bhya Jha had 
To give been kept out of possession, yet under the . law of Mithila. the 
validity to aforesaid deed will not be void; for there is no text by which 
an ape«- jJossession of the subject of an agreement is declared necessary 
^ssession validity. The respondent having referred to an opinion of 

of the sub- Juygunatha, (the compiler of the Digest of Hindoo law,) in which 
ject of it is it is declared, that the gift by a widow, of the immoveable property 
notneces- |^ft ^jy hysband, though immoral and blameable, is not 
invalid ; the pundits of the Sudder Dewanny Adawlut were called 
on to state, whether this opinion was supported by any and what 
books of the Mithila, Bengal, or Benares school. From the answer 
of the pundits, as well as, from a variety of vyuvusthas, in other 
A widow cases, it appeareil that the gift of her husband’s immoveable pro- 
rannot perty by a widow, Without consent of |||irs, or unless for special 
make a reasons spt (ortli in the $ha$iets, wsm not only blameable, but 
gift of ""y invalid. TUja uniform .decision of the Court, in other cases, had 
busband'r disaHowed such power of transfer by the widow', 

imniove- li^everal witnesses were examined by the Provincial and Zillah 
able pro- Courts unrier the.orders of the Courts of Sudder Dewanny 
pertywith- Adawlut, with respect to the fact of the adoption by the 
press coa** Reoee ofBthya dha, andabo as to the alleged fraud and intimi- 
Mntofthe dation Slated, to hat'e b.eeir used by a person named Bhva Ram 
Iwir, except Mitter, noting on the part of Bhya Jha. With^^respect to the 
under spe- adoption, a gteut many witnesses swore in direct opposition to 
eamsuaws. other; those of the respondent, to the fact of the Banee’s 
havingcon&titutcd Bhya Jha her adopted son, and made over to 
him her property real and personal; and those of the appeibints, 
on the other hand, that no such transaction had taken place. 
With respect to the intimidation stated by the appellants to have 
been made use pf, to compel them ,to execute the deed of compro¬ 
mise, tjhere was not sulScient evidence to support that allegation; 
the u(most which the testimPny. of their witnesses, appeared to 
establisb was, that Bhya Rairt had urged to them the danger of 
allowing the estate to getinto the hands of the collector, from the 
evils pf ,a protracted litigation^ and- bis power of conducting it to 
tbeif ruin. The following were the grounds on which tlie decision 
of the B.uddmr Pewanny Adawlut, pn this ca^, was founded : It 
'^..qppeared to the Court, ihatoNbough Bhya Jha had originally insti- 
. t’uted the present a«it» for the recovery “of the whole estate vacated 
t rbertv tbedeathof (si»e:^anee,,,inrighilofedoplioh,and gift, which claim, 
to Hincnd ^if pptsi^ed in;, wPilid of ppn»e,,haveiauper«eded .his claim under 
bis original the deed of compromise, that H» a supplementary 

claira be- plaint, as allowed by the regulations, amended his original claim, 
before it had been investigated and determined on in any Court; 
supplementary claim, though somewhat irregularly brought- 
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forward, must have been intended (if admijlted,) to supers*;de the 1813. 
pi evious claim to the entiie estate; having.,all along professed 
willingness to abide by the agreement; *iaviiig objected in this 
Court to the examination of witnesses in support of his title to the widow of 
whole estate, and desired a confirmation of the judgment of the Lulhuana- 
Provincial Court, he was entitled to avail himself of the deed of Rni, r. 
compromise, the validity of which appeared to the Court to” 
be the sole question lor decision, and the evidence brought 
forwaid to prove, that it bad been executed under circum¬ 
stances of fraud or intimidation seemed wholly insufficient to 
support that pica, or afford any ground for setting aside a deed, 
whkhhad been solemnly acknowledged by the parties as above 
stated. The evidence taken respecting the adoption, the Court 
were of opinion, rendered it extiemely doubthil, whether that 
transaction had taken place or not; and could not consequently 
be received as a proof of fraud on the part of the respondent, in 
alleging his title to the Ranee’s estate as her adopted son; while 
the desire of avoiding litigation on this point appeared to afford a 
rational and sufficient motive for the execution of the deed by the 
appellants. The testimony of Mr. Laing, the collector, who had 
been examined in an investigation connected with the present 
cause of action, rendered probable, that the appellants were 
strongly inclined, without any influence from Bhyarain Mitter, 
to enter into an amicable agreement with Bhya Jha; and the Court 
did not see reason to believe, that the representation made (as 
stated in the evidence of the appellants own witnesses) by Bhyaram, 
to induce the appellants to execute the deed of compromise was 
wiaW yide, or such as to invalidate the agreement; even supposing 
It had been entered into, in consequence thereof. With regard to 
the appellants plea, that ^they had executed the deed in question 
under a misapprehension of their own and the respondent’s rights, 
the Court observed, that after all the enquiry which had taken 
place, the rights of the parties, as they depended on the facts, 
remained so doubtful, as still to afford a fair and equitable basis 
lor a compromise : that, under the opinions of the pundits,-the 
respondent, if adopted by the Ranee, would take by inheritance 
all her peculiar property, real and personal, the extent of which 
was extremely uncertain, and might possibly include the whole of 
the landed estate; and that, under the donation of the Ranee (if 
estiiblisiied), as alleged by Bhya -Iha, and sworn to by his wit- 
ue.s.ses. Bhya Jha would be entitled to the whole of the personal 
properly left by the Ranee, provided it did not amount to more 
than a moiety of the whole estate; under these circumstances, 
there appeared to the Court to have been the most reasonable 
grounds for the parties coming to an accommodation ; and that, 
consequently, the deed executed and acknowledged by them with 
the view of terminating their difference, ought to be upheld. The 
Court uccordinglv (present J. H. Harington and J. Stuart), 
affiimed the decision of the Provincial Court, Costs of suit were 
made payabk by the parties respectively. 
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1812. MOHUN I 4 AL (Brother and Representative of AiruKn 

-It -rriiiT-i-Tr AEDpCHAtitk 

Aug. Slat. versus 

RANEE SIROOMUNNEE, Respondent. 


A Hinrioo THIS was an action brought by the respondent, Ranee Siroo-* 
widow caa-munnee, on the 24th of September 1806, in the Zillah Court of 
aiiychTom-recover from Anund Lai the zemindary of 
Btances * pergunnahs Midnapore, &c.; the public revenue assessable on 
alionftte ihe which amounted to sicca rupees 85,000. Before tlie cause came 
wholt! land- to a hearing in the Zillah Court, it was transferred, under the 
devoW*ed pro^i*^*o“s regulation 13, 1808, to the Provincial Court, 
on lier by R was set forth in the plaint, that in the year 1207, the defendant, 
the dfaih of who was then the plain tilf's servant, and employed iti the ma- 
lier bus- nagement of her zemindary, had imposed upon her a hibba- 
€ 81 ^ 8116 °'^ riuweA, or deed of gift, as a mookhtar-nameK or power of attorney, 
aiit><iute which she had intended to execute, in order to authorize the defen- 


a part (cx- dant to act for her in adjusting the public assessment for her lands, 
cept under executing the usual engagements on her part for the revenue ; 
dmlm- under this hibbanamek, thus fraudulently obtained, the de- 

suDces,) fendant had caused the plaintiff's ;n|pEiindaree to be entered on 
witliouc the public records in his own name; entered into engagements 
theconseni public revenue, and received possession from the collector: 

hu^baLrs recovery of which she now sued. The defendant stated 

ltcu-8, not- in answer, that the Ranee (plaintiff) had executed the hibbanamek 
witlistnnd- in question with, a full knowledge ohts Contents; and had repeat- 
ing she may gjjjy acknowledged it to the collector, who had, in consequence, put 
tai'nwnhe defendant in possession; and that she was now induced by the 
consent of aitsof those about her to set up this^claim. , The hibbanumeht 
the nearest abovementioned, was written in the Persian language and charac- 
lieirsjniid butbpre the signature of the Ranee in tlie Bengalee character, 
*ftTxccu- addition (also in the Bengalee language and character) of 

^(1 hv her these words, “ this hibbanamek is veUid** It purported to make 


in favour of over to the defendant her zemindaree and household property, 
a straiifrer, without any reservation or provision for her own support. It boie 
mustbf**’**^*® the 19th Assar 1207 (30th of June 1800), and had been 
attested by registered in the^iliab Court on the 3i$t of July' following. The 
all her zemindaree ip dispute had devolved to the^ Ranee On the death of 
husband's her hosband, Ajeet Sing, which occurred iu the Umlee ye&v 1162, 
conwnUne 1800, when tbc abovc' deed had been 

parties.' * executed, the landed property of the Ranee was under the super- 
intendaoce of thp Court of Wards, W the estate of a disqualified 
zemindar. The pundit of the Provincial Copit, in answer to a 
reference made to bipi by the Benl<^ ^udge, delivered a vyuvustha, 
declaring, “ that, if JUrtee had,,wade a of the 

estate, which 4 evqIyed,toJl»Mpjhe^fath of her husband, without 
the consent of th.e adtvjvinglietf.s^^of'hef .hvslband, such gift was 
invalid.'* Subaeqoent to tbe deltyery of,tbi«t^fco«jMa, the respon¬ 
dent, Anund ,or dew of relinquishment, 

bearjng.the signatures, of BulBudder Rl)i^yan, Radhagoyind Bhoo- 
yau and Koochil, maternal praf fboijigwa 91 the deceased Bajuh. This 
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^eed purported, that the subscribinir part'jes had, at the rime of *812. 

the execution of the AriftaMawicA, acquicsc^tfin it; that they now —-- 

did and renounced all claim to the estate. It bore date the 25th Mohun Lai 
Bhadoon 1216. No other proof of the consent of the heirs *’• 

of Ajeet Sin^ was offered by the respondent. The Senior 
Judge of the Provincial Court, on the ground that the deed of nee. 
gift executed by the Ranee (not having been executed with the 
consent of all the heirs of Ajeet Sing surviving at the time), was 
void and of no effect, passed a decree, adjudging, that the estate 
in dispute should be placed under the custody of the Court of 
Wards for the benefit of the plaintiff, and that the defendant should 
account for the net proceeds of the estate, from the date of tlie 
Ranee’s plaint in the Zillah Court. MohuuLal having succeeded 
to tlie rigiits of his brother Anund Lai, who demised while the suit 
was pending before the Provincial Court, preferred an appeal 
from tlie above decree to the Sudder Dewanny Adawlut. It was 
admitted by the appellant, that when the hibbanameh was exe- 
cutc<l, there were livins: five maternal first cousins of the Rajah 
Ajeet Sing, viz. Somer, Panchoo and Koochil, sons of Saureshore, 
the elder brother of Rajah Aj'et’s mother; and Bulbudder and 
lladha Govind, sons of Ranikishen, lier younger brother; of 
these, Somcr and Panchoo ihd since died, leaving issue. Four 
peisoris now came forwaid, calling themselves relations and heirs 
of Rajah Ajeet Sing, viz Samanund Mohapater and Gujraj Mo- 
hapater, who stated themselves to be descended in a direct line 
from Lukhun Sing, the great grandsire of the great grandfather 
of Ajeet Sing; and Roopclmrn Mohapater and Ramchurn Moha- 
puter, who stated themselves to be descended from a brother of 
Liikhun. and who had, on the 29th of July 1800, presented a 
petition to the Zillah Judge, piayiug, that the Ranee Sirooinunnee 
might be prevented from making a donation of her estate to tlie 
injury of the legal heirs; wliicli she was then abvut to do, influ¬ 
enced hy the fraud and intimidation of Ammd Lai. Of these 
persons, Roopehurn ha<l brought an action, in support of his claim, 
in the Zillah Court, which was, at the same time as tlie present 
action, under appeal to the Sudder Dewanny Adawlut; and 
Samanund and Gujraj, along with another named Biiidrabiin, 
who claimed the same relationship to Ajeet Sing, had, while the 
present suit was depending, presented a p'^tition to the Sudder 
Court, renewing their claim and objections to the hibbanameh. 

'file respondent <gave in a list of twenty-nine persons, included in 
the genealogical table exhibited by her, as sagotra, or paternal 
kirisnu'ii of Ajeet Sing, and stated to be then alive. The only 
evidence adduced by tlie appellant in support of bis claim was the 
aforesaid exhibit, winch purported to be a deed of lelmquishmenr, 
and to have been signed by three of the relations of the Bajah by 
the mother’s side. One of these persons positively denied all 
knowledge of the doeumeiit, and the others pleaded ignorance of 
its contents and dutess. With a view to asceitain the law appli¬ 
cable to the case, and how far further evidence on the points at 
issue was necessary, the following questions were rciVired tii the 
Hindoo law ofliceis: 1st, Among the relations of A)eet Sino-^ 

Stated to be now living, viz. the sons of his maternal uncles, tit# 

VOL. II. 
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1812. descendants of Liikhiln Sing (the ancestor in the sixth degree of 
Ajeel Sing),^iid the*dJscendants of Lukhun Sing’s brother, who 
Mohiin Lai be the legal heirs on the death of the widow, supposing them 
Kaiwe *' survive her? 2d, Supposing the respondent to have knowingly 
Sirooiuun- 'oluntarily executed the deed of gift, dated the 19th Assar 
iiee. 1207, to Anund Lai Khan, and the deed of relinquishment exhi¬ 
bited by the appellant to have been also given voluntarily; are 
these siilhciciit to render the deed of gift valid underthe provisions 
of the Hindoo law, which requires the consent of the husband’s 
kindred to a gift or other alienation of the husband’s estatedevolving 
on his widow ? 3d, If the deed of gift could, under any consent of 
theheiisor kindred, be valid for the transfer of the entire landed 
estate in possession of the Ranee, whose consent is required for 
that purjiose? and is it necessary that the heirs should have attested 
the deed of gift? '1 he following were the answers delivered 
to the above queries ; 1st, On the death of the widow, the sur¬ 
vivors being the sons of the Rajah’s mother’s brother, the descen¬ 
dants of Lukhun Sing (the great-graiidsire of the great-grand¬ 
father of Rajah Ajeet Sing), and the descendants of Lukhun 
Singh’s brother; the sons of his mother’s brother will be legal 
heirs, in default of nearer kinsmen, and if the deed of gift executed 
by the Ranee be invalid, they will’be entitled to succeed to the 
zemindaiee left by Ajeet Sing. 2nd, Although the respondent, 
with lull infoimation and free will, may have signed the deed of 
gift, dated the 19th Assar 1207 Umlee, and in pursuance of 
that deed, Apiind Lai, the donee, may have obtained possession 
ot the projierty yiven; and although the sons of the maloinal 
uncles ot Mojah Ajeet Sing (who, after the Ranee’s death, vvill be 
entitled to suocecd to the estate of her husband), may have 
voluntarily executed the deed of relinquishment exhibited by 
the appellant, still the donation specified in the deed of gift is 
contiary to law, and is not valid ; because the consent of two of the 
Rajah’s maternal uncle’s sons does not apjiear to have been obtained: 
because the deed of gift does not bear the attestation of those 
heirs who are alleeed to have subscribed the deeds of relinquishment; 
because a moiety is not reserved for the obsequies of ihe deceased 
propiietor, as the law requires; because a gift of the whole 
landed est.tie and household effects is contrary to legal usage, 
which authoii/os onlv suitable gifts m proportion to the wealth of 
the party; and l)rcanse the deed of gift does not contain tlie per- 
• mission of the Rajah’s paternal kiudied who were then and ate 
Btill living. They who have voluntarily signed the deed of re¬ 
linquishment, cannot Icgallv claiin in o|)position thcieto; hut they 
who have been compelled are not bound by it. 3d, As *he gift 
specified in the luhbunnmehi'oT the whole landed estate and house¬ 
hold eflVcts IS not legal, the assent <-f the heirs of Rajah Ajeet 
Sing thereto is of no avail. Hut had the gift b»;en otheiwise valid, 
the deed conveying it should have been attested by the heiis and 
paternal kindicd, to prevent any <loubt with respect to the fU'-t of 
their consent having been actua% obtained. In an opinion de¬ 
livered by the pitixiits in the canse Roopchurn Mohapater v. 
Anund Lai Khan abovenientioned, it was expicssly staled, that if 
the Ranee’s gift to the latter was not sanctioned by her husband’* 
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family, it h utterly null and void: that what has been so ji^ven 1912. 

nrmst be consideied as not given, and thal She resto»aii(>n of pro- - 

perty hold under a void gift should be enforced by tlie ruling 
power. The Court were satisfied fiom the opinion of their law 
oftin rs in this and several other cases; from the authorities quoted Siroomun- 
by them, and the rules laid down in the Day<ibhaga, (a work ofncc. 
the fiisi authoiity in the Bengal system of law,) that the consent 
of the husband’s paternal kindred, as being the legal guardians 
and advisers of the widow (though not in all cases the nearest 
heirs,) is necess.iry, (except under certain special circumstances,) 
to the validity of an alienation by the widow (even with the con¬ 
sent of the husband’s maternal kindred,) of any part of the estate 
devolving to her, on her husband’s death. But it appeared in this 
case, that the deed of gift executed by the respondent in favour of 
the appellant had been not only without the consent of her hus¬ 
band's paternal kindred, but in opposition to their remonstrances; 
that there was no sufficient motive for any gift such as the Hindoo 
Jaw recpiires in such cases, and that, therefore, the deed under 
which the appellant claimed to hold the /.emindaree, w'as void 
ab initio. The Court (present J. H. Harington and J. Fombelle), 
under these circumstances, without taking evidence respecting the- 
authenticity of tlie deed of relinquishment exhibited, passed a 
deciee, affirming the decision of the Provincial Court, and dis¬ 
missing the appeal with costs. 


ROOPCIIURN MOHAPATER, Appellant, 

versus 

ANUNDLAL KHAN, Respondent. 


J81I 

Sept. 1st. 


THIS was an action brought by the appellant, Roopchurn Apcnrdin» 
Hohapater, and another, as paupers, in the Zillah Court of Mid-diy cx- 
napore, on the ‘24th of February 180‘2, to recover possession of the 
zemindaree of pergiinnahs Midnapore, &c. the annual of i^u-as re- 

which amounted to sicca rupees 85,000. It was set forth in the reived in 
plaint, that ihe estate in question having devolved in the year 116‘2, betural, the 
to Ranee Siroomunnee, on the death of her husband Rajah Ajeet 
Sing; she had, in the year 1207, been induced by the fraud of„„iteina[ 
Anundlal Khau, her naib, to execute a deed of gift, transfeningiincit* take 
the entire estate to him ; that he had in pursuance of this deed of'ul/rri- 
giff, been put in possession of the said estate by the Collector, 
the injury of the plaintiff, who claimed possession as the heir atioiineni 
law of Rajali Ajeet Sing, being lineally descended from the an- drsrvn- 
cestoriii the sixth degree of Ajeet Sing. The defendant, Anundlal, 
stated in answer, that the above deed of gift had been knowingly 
and voluntarily executed by the Ranee, and that the Collector of bcyoiul the 
the Zillah had put him into possession in pursuance of it, after tliird m 
receiving the Ranee's repeated acknowledgments of her acquies- 
ceiice in it; that the Ranee was now induced by the arts of those 
about her, to set up the plea stated in her deposition. This de¬ 
position corresponded with her statement, as given in the preceding. 
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1812. report, and went to prc^vc, that the deed of gift had been obtained 

-by fiaudule»t means! .The Zillah Judge, in a decree, reciting-, 

Ronpi-liitrii that, from the evidence on the case, it appeared, that tlie htbba- 
nrtwe/i jn qiiestioii had been executed, as stated by tlie defendant 
Klun. Amindlal ; that the plea of the nance was groundless; and tliat, 
under the Hindoo law, as set forth in the di>^tst translated by 
Mr. Colebrooke, such gifts were declared not invalid; dismissed 
the claim, with costs. (Jn appeal to the Provincial Court, that 
C ourt affirmed the decree of tlie Zillah Judge, on the ground that 
the plaintiff had clearly no imht of inheritance to the zeinindarec 
•while the Ranee lived, but left him at liberty to bring a fresh 
action for any rights he might consider himself to have on the 
death of the Ranee. A further appeal was preferred by Roopchuin 
Muhapater to the Siidder Dewanny Adawlut. On reference, to 
ascertain the law according to the autliorities current in Orissa, 
as applicable to the case, the following vynvustha was delivered by 
the Hindoo law ofticeis:—“ If there be no sapinrlas of the Rajah 
Ajeet JSing (the Ranee’s husband,) within three degrees, the 
sacvlyas, or remoter relations from three to ten degrees, may suc¬ 
ceed to the propelty on the death of the llanee. If any such 
survive, the Ranee has no power to give away the estate without 
their consent. If the Ranee have made a gift \vithout their con¬ 
sent, it is invalid; sucli gift is utterly null and void, and will not 
avail any thing m opposition to the claim of heirs. If there be no 
nearer heirs, the appellant, provided he can est'ablish the relation¬ 
ship alleged by him, will be entitled to the inheritance.’' Ry a 
former vyuvusiha detailed in the report of the cause, Anundlal 
Khan ?j. Ranee Siroomuunee, it appeared that, according to the 
Bengal code, (which was allowed to be observed in the family, and 
to regulate all religious ceremonies, which, with those of marriage, 
•were performed by ^Bengal purohits,) the sons of the Rajah’s 
maternal uncles would succeed to his estate on the demise of the 
Ranee, provided the gift made by her was set aside as invalid. 
Under the above circumstances, the Com t (having the preceding 
day, in the caiuse abovemeritioned, adjudged that the estate m 
dispute should be placed under the custody of the Court of Wards, 
for the benefit of the Ranee Siroomminee,) passed a final decree, 
(present .1. H. Ilarington and J. Fombellc) amending the decisions 
of the Ziliah and Provincial Courts, as far as they went to uphold 
the lespondeni’s title to the estate, and dismissing the appeal; 
%leaving it to the appellant, in the event of his having any claim to 
the estate after the decease of the Ranee, to bring a fresh action 
for the recovery thereof. 
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NAWAB MOOIIUMMUD KERAxMUT OOLLAU KHAN, 

Appellant, 

versus 

DESRAJ, Respondent. 


Sept. 8tb. 


THIS was an action brought by Desraj in the Zillah Court of Claim of 
Bareilly, on the 2(1 of April 1806, for the recovery of mouza 
Kugha and other 14 mouzas, situate in the pergunnah of Nekoha, 
the jurnma of which was specified at 1,949 lupees. It was set(jistiict of 
forth in the plaint, that at the time of the settlement of the public Bareilly 
revenue for the territory ceded by the Nawab Vizier, by the 
Lieutenant Governor in the year 1802, the defendant’s father, 

Iradut Khan, taking advantage of the ignorance of the plaintiff, he not 
had fraudulently got his name inserted as zemindar of the above pre* 
villages, which were the ancient hereditary tenure of the plaintiff; 
bad entered into eiijiageraents for the public revenue, and obtained 
possession; for the recovery of which the ])laintitf now sued. The present 
(iefeiidant denied that the plaintiff had any proprietary right to Possessor 
the Villases in (juestion; alleging that they were included in ^ 

zeiniridaree composed of 96 Villases, which the defendant’s father, 

Iradut All Khan, had, in the year 1209 Fuslee, purchased from period fm 
Yar Moohummud Khan, and other heirs of Baz Khan and Juvan w'ueh the 
Kh.in, who had, for many generations, held it in full proprietary 
right, and to whom Iradut Ali liad, from the year 1203, acted 
agent in the management of their estate; that the name of Iradut into, he 
Ali had accordingly been entered as zemindar in the papers rela-‘le- 
ting to the tiiennud settlement, for the years 1210, 1211 and 1212; 
and that the plaintiff, who had farmed the disputed villages under 
him, having fallen into arrears, he had ousted him of his farm; provisions 
and that he had therefore wrongfully set up the present claim, puutained 
The dcfendlant filed in Court two vouchers; the one a pottafi.U' 
granted by the Collector on the 8th of March 1803, by which there,F, 27 ’ 
jumma of the pergunnah Nekoha was settled with the defendant I 80 :i,) 
a.s zemindar, at 88,174 rupees; the other was the bundobust, or ‘‘“tUIcd 
document in which the different mouzas of the pergunnah, and all 
the details relating thereto, were entered. In this the defendant’s 
name was catered as zemindar of 130 villages, some of which he expiration 
was stated to have held at a fixed rent {istimraree) since the year of ten 
1203, others from the year 1205, and others from 1209 
It was likewise therein stated, that owing to the disturbances 
the country, all the ancient records had been lost; so that no ac-lease, 
cniatc infoimutioii respecting the landholders could be obtained. 

Neither party had any document, by which the fact of hereditary 
rigiit could be establisbed. The testimony of one canoougo went 
to prove, that the contested lands were well known to be included 
111 ihc y.emindarec of Yar Moohummud Khan, and the other Khan- 
zadalis; that in the year 1209, the defendant brought to the 
witness a bill of sale for the lands, executed by those Khanzadahs, 
and requested him to sign it, which he accordingly did; that the 
defendant, fiom the year 1203, in which he had been appointed 
agent bv them, had received all the dues of a zemindar. Three 
Other canoongoes deposed, that, fiom the year 1185 to 1210, duiing 
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1812 . which time they had acted in that capacity, the plaintiff’s fjther 

- had been zenwndar oftlie villages in question; and that they knew 

Alohnni their ancestor’s report, that the plaintiff's family had held 

mild Kora-lands for many generations; that they had always received a 
iniit Oollah certain description of cesses, to which zemindars alone were en- 
Klian, t>. titled. The Zillah Judge, not considering the proof sufficient to 
Dearuj. establish the proprietary right of the plaintiff in the disputed 
lands, dismissed the suit. On appeal by Desiaj to the Provincial 
Court, that Court, on the grounds that it had been established by 
evidence that the appellant’s family had, for many generations, 
received the dues of a zemindar, and that there was no proof of 
any right to the lands in question having been vested in Yar 
Moohummud and the other Khanzadahs, from whom the defendant 
derived his title ; reversed the decree of the Zillah Court, adjudging 
possession of the disputed villages to the appellant. An appeal 
having been admitted by the Sadder Dewanny Adawlut, further 
evidence was called for with respect to the rights of the respon¬ 
dent, and of the peisoiis from whom the appellant derived his 
title. Further evidence was taken accordingly, and the result 
clearly proved, that the respondent’s family had, for many gene¬ 
rations, held the lands in question in proprietary right. The 
evidence in support of the right of the Khanzadahs, to whom the 
appellant had succeeded by purchase, being wholly unsatisfactory, 
the Court of Sadder Dewanny Adawlut passed a final decree 
(present J. Fombelle and J. Stuart), affirming the decree of the 
Provincial Couit, as far as it went to adjudge to the respondent 
the proprietary right to the lands in dispute; but amending tliat 
part which directed that he should be put in possession of the 
lands, at the conclusion of the settlement then existing. It being 
provided in clause 3, section 53, regulation 27, 1803, that persona 
holding claims to lands, (for which engagements have been entered 
into by the present possessors,) who may not prefer their claims 
before the expiration of the fir.st lease of three years, should not be 
entitled to regain possession, until the expiration often years, (the 
period fixed for the three temporary settlements,) and the icspori- 
dent not having preferred his claim within the prescribed period, 
the Court directed that he should be put in possession of the lands 
in question at the commencement of the Fuslee year 1220, when 
the decennial term should have expired. It was likewise pro¬ 
vided in the decree, that nothing therein contained should affect 
the rights of any persons claiming a joint property with the present 
respondent in the lands in question. Costs of suit were made 
payable by the appellant. 
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LUKKUN MANIK RAI, Appellant, 


versus 


MUSSUMMAUT ROOKNEE, Respondent. 


Sept. lOtli. 


THIS was an appeal by Lukkun Manik, against an order passed A decree 
by the Second Judge of the Provincial Court of Dacca, rejectingihe 
appellant’s petition of appeal from a decree passed after a summary gainst the 
investigation, under the provisions of regulation 49, 1793, by the appellantia 
Zillah Judge of Bakergunge, by which possession of certain lands*’*® Zillah 
were adjudged to the respondent. It appearing that the ‘^PP*^*** 
lant had, in his petition to the Provincial Court, stated, as hiS(]ecis>ioii, 
ground of appeal, the irrelevancy of the regulation abovemen-passed iin- 
tioned to the case, and the Second Judge of the Provincial Court‘’>’*:*’'® P™“ 
having assigned no reason for the rejection of the petition of 
appeal, a precept was directed to that Court, calling on them to 4 ;), 1793; 
transmit an explanation of the ffroiinds of the order of the Second il»e ap- 
Judge. In answer to the above precept, the Provincial CourtP®’!'*.*** 
transmitted a roobukaree, reciting, that it appeared from the 
decree of the Zillah Judge that the lands in dispute had been thecial Court 
estale of Kasheenaih Rai, the deceased husband of the respondent; to admit an 
that disputes existed between the parties concerning the 
session, which had called for the interference of tlie criminal ontlio 
Courts; that in a summary enquiry, the Zillah Judge had ascer-ground 
tamed the previous possession of the respondent, and finding that dint the 
the appellant had dispossessed her by fraud and violence, had 

i I I •/ ' Al Ifl « 

passed a decree, adjudging possession to the respondent; that, on 
tlie.se grounds, the case had appeared to the Provincial Court not ideraut 
clearly to come under the above regulation, and that the to his case, 
investigation of tlie propiielary rights of the appellant, as adopted ThepetiUoa 
son, could be eognizuble only by a tegular action under regulation j,|,( 

4. 1793. It appearing to the Coiiit of Sudder Dewanny Adawint, Court of 
that, as the appellant’s petition of appeal to the Provincial Court SudJer 
contained anexpiess claim to appeal, on the giound of the 
levaney of legulatiou 49, 1793, it was clearly the duty of the i,e)j 
Piovineial Court to admit an appeal, and investigate that point, an appeal 
under the ptovi.sioiis of section 7, regulation 1798. The Court ^ he 
ai'cordingly (present J. Fomhelle and J. .Stuart) passed an order, 
diiectitig ilie Provincial Couit to receive the appeal, and purpose of 
pioeeed to investigate the question of the relevancy or irrelevancy invesnira- 
of regulation 49, 1793, to tJie present suit. • *’>® 

' appellant s 

objectiuQS. 
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AO 


1812- • OODWUNT RAWUT, Appellant, 

VCTSUS 

S'P**23d. AULUK RAl, Respondent. 


Where 
notice has 
not been 
served on 
an appel¬ 
lant, a.s 
required 
by section 
12, rcftula- 
tion 5, 
1793, de¬ 
lay on his 
part in 
filing his 
pleas of 
uppeal is 
not H suffi¬ 
cient 

ground for 
dismissing 
bis suit. 


THIS was an appeal broug-ht by Oodwnnt Rawut, from a dis¬ 
missal of appeal by the Provincial Court of I'atna, on default. 
It appeared, that the appellant had, on the 17th of August 1809, 
been admitted to appeal, as a pauper, in tlie Provincial Court of 
Patna, against a decision passed by the Zillali Court of Shaiiabad; 
and a summons was accoidinely, on that date, issued in the name 
of tlie respondent; that, on the 28th of August 1810, the 7mka- 
lutnnmeh, on the part of tlie respondent, was hied in Court; that, 
on the 27th of November following, on a petition of the appellant's 
vakeel, the Collectoi’s agent was required to fninish the stampt 
paper necessary for the a])t)cllant’s pleas of appeal: that tlie pleas 
of appeal were not filed till the 11th of March 1811; that, on the 
29th of that month, the cause was brought on before the Senior 
Jud‘jre of the ProMiicial Court, when the appellant’s vakeel being 
asked by the Court, why he had not sooner filed the pleadings on 
behalf of his client? replied, that he had not received his instiiic- 
lions until the 27th of November 1810, on which date, after 


amending the rough draft, and procurmgit to be written on stampt 
paper, be returned it to the appellant, for his final approbation. 
That the document not having been returned to him until the 22d 
of February 1811, he liad been unable to present it sooner in 
Court. The Senior Judge of the Provincial Court, not considering 
the reasons of delay assigned by the appellant’s vakeel, to be good 
or satisfactory, dismissed the appeal, and affirmed the decree of 
the Zillah Judge. An appeal from the above order being preferred 
to the Sudder Dewanny Adawlut, and it appealing from an answer, 
to a reference made to the Provincial Court, that the appellant’s 
vakeel had not been requiied to present the pleas of appeal within 
any specific time, and that no notice hail been served on the ap¬ 
pellant, as requiied by section 12, regulation 5, 1793, the Court 
did not consider the deiav as a sufficient reason for dismissing his 


suit. The Court accordinglv (present J. Fombelle and J. Stuart) 
annulled the order passed by the Senior Judge of the Provincial 
Court, on the 29lh of March 1811, and directed that the appel¬ 
lant’s appeal should be again received and proceeded on. 
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SHEWUK PAL, Appellant, 
veraus 

JUGGOOBUNDUA, Respondent. 


1812. 


Sept. 23d. 


THIS was an appeal brought by Shewnk Pal against a dismissal Before the 
of appeal by the Provincial Court of Patna, on default. 
peared, that the appellant's appeal, from a decision of the Zillah 
Court of .'^anin. preferred in person to the Provincial Court of site (hs laid 
Patna, had been admitted on the 1.5lh of February 1809; that the down in 
notice, which was consequently served on the res[»ondetit, had 
been returned, with the respondent’s receipt endorsed tliereon, 0 U 5 ®| 7 '()jj 
the 21 St of March of the same year; that, on the 14tb of Octol>er that the’ 
1811, the respondent’s vakeel having petitioned the Provincial'‘I’pdlant 
Court, that the appellant misht be summoned to attend and pro- 
ceeu in his appeal, or the appeal dismissetl; and it appearinir, reqnir- 
that the appellant had not done any act in pursuance of his cd lo shew 
appeal, up to that date, the Second Judge of the Provincial Coui t‘'’*"^“ ."'•'y 
passed a decree, dismissing the appeal, and stating, as the grounds 
of the decision, the provisions of section 12, regulation .5, 1793, pioceedcd 
which provides, that “ if the appellant, in an appeal, filed in the on during: 
Provincial Court, shall not proceed in the appeal for six weeks, 
the appeal is to be dismissed, unless the appellant shall shew^^P^j** 
reasonable cause, to the satisfaction of the Couit, fornot having 
proceeded in it.” The appellant appealed from the above decree, 
stating that he had been prevented by various private misfortunes 
from attending the Provincial Court, and that several causes, lower 
in the file than his ajipeal, not having been taken up, the decision 
was irregular. The Court of Sudder Uewanny Ada\vlut(preseiit J. 
Fombelleand J. Stuart) were of opinion, that the intent and meaning 
of the above provision was, that if an appellant shall neglect, for the 
term of six weeks, to perform any act reqniied from him in the re¬ 
gular prosecution of the appeal, his appeal is to be dismissed; but 
that, before the judgment of dismissal be passed against him, he is 
to be called upon (by the process prescribed for summoning defen- 
dant.s) to siiew cause for not having proceeded in the apjieal, and 
that such cause, if it be established and be good and sufficient in 
itself, is to be admitted, to save the dismissal ; and that, in the 
event of the appellant failing to attend after seivice of such pro¬ 
cess, or to shew good and sufiicient cause for not having pioceeded 
in the appeal, the Court shall tlien dismiss the suit. The Coint of . 

Sudder Dewanny Adawlut reversed the judgment of dii^hiissal 
passed by the Provincial Court, and directed that Court to pioceed 
in the mode above detailed. 


TOL. II. 
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24lh. 


RAMK@OMAR NEAEE BACHESPUTTEE, Appellant,* 

versus 

KISHENKUNKER TURK BHOOSUN, Respondent. 


Ti.c (rift by THIS was an action brou'ihtby tlie appellant Ramkoomar Neaee, 
u f.iiher of on the 13th of July 1803, in the Register's Court, ziliuh Nuddea.to 
tbe whole jg^.^ver from the respondent a cei tain garden, situated in inouza 
fsiale lo Bhatpara, the specified value of which amounted to sicca rupees ‘*50. 
one son 'fhe parties in this cause were full brothers, of whom Kisheiikimker 
to the pre- ^^s the elder. The plaintiff claimed the garden in question as 
tlie'rest^or farming part of the estate of Ramkonth Soobharn, his father, who, 
e»en to a he alleged, had, by a danputra or deed of gift, made over to him 
stranger, (the plaintiff) the whole of his property, real and personal, in the 
declared Bengal year 1202 (1795), since which time he had been in pos- 
(niuloligb* session of it, with the exception of the garden in dispute, which the 
an immornl defendant had in the year 1208, unjustly possessed himself of, and 
one) acror- for the recovery of which he now sued. The defendant, in answer, 
ding to the admitting that the garden in question had formed part of his 
receTved i’l father's estate, pleaded that his father had, in the year 1191, 
Bcnpnl. made over to him, by a deed of gift, one-half of bis property, real 
ButQuefy ? and personal, and subsequently, in the year 1201, had executed 
in his favour a second deed of gift, transferring to him the remain¬ 
der; and that he had accordingly been in possc.ssion of the whole 
of bis father’s estate, including the disputed bind, since the latter 
period. The deed of gift alluded to in the plaint, dated the 22d 
Assiw 1202, and bearing the signature of Ramkonth Surma, and 
the attestation of three witnesses, was filed on behalf of the plain¬ 
tiff. This deed had been registered in the Zillali Court of Nuddea, 


on the I2th of September 1796. It purported to convey to the 
plaintiff, in full proprietaiy right, the whole property, real and 
personal, of the donor, excepting certain dwelling houses, which 
were stated to have been granted to his younger daughters, and 
to the son of his elder daughter, with gifts to other relations. The 
two deeds of gift mentioned in the defendant’s answer were also 
filed in Court. The first, under date the 13th Kartick J191, B. S. 
and bearing the signature of Ramkonth Surma, and the attes¬ 
tation of nine witnesses, purported to convey to the defendant 
certain hurmoter lands, gardens, houses, &c. and a moiety of all 
the other property ofthe donor. 'I he second, under date the 7th 
• of AMoAun 1201, B. S. (1st of December 1794,) with the same 
signauire, and the attestations of twelve witne.sses, purported to 
transfer to the defendant, all the property of the donor which had 
not been conveyed by the former deed of gift. The Register issued 
a purwannah to the father of the parties, (who was still alive, and 
resident at Bhatpara,) stating the grounds of the action, and 
calling on him to attend in person or by vakeel, to declare which 
of the deeds of gift, produced by the paities, was authentic. In 
his answer, Ramkonth declared, that he had never made over any 
part of his property to the defendant, who had always behaved 
undutifuliy towards him, and that the deed of gift, produced by the 
plaintiff, was the only valid and authentic document. Upon tins 
declaration, and the evidence of witnesses proving the possession 
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the plaintiiTup to the year 1208, the Register passed a decree, 1813. 
under date the 22d of May 1804, adjudging possession of the ' 

disputeu lands to the plaintiff, with costs against the defendant. 

On appeal to the Judge by Kishenkunker, farther evidence was 
taken on both sides in proof of the execution of the deeds of gift, tee, ». 
The father of the parlies, on being again interrogated, adhered K'sfien- 
to his former statements, in favour of tiamkooniar ; a decree x 
the Ziliah Court of MieJnapore, bearing date the 1st of Augustgm,^ 

1796, was likewise exhibited in this case, from which it appeared, 
that a suit was instituted against the appellant Kishenkunker, by 
two persons, named Puddumlochun and Kishenmohun, for the re¬ 
covery of the value of grain seized bv Kishenkunker, on account 
of the rent of certain lands, the propiietary light in which was 
claimed by the plaintiffs ; on which occasion a petition had been 
presented bv Ranikonih, slating that the defendant had, on account 
of his umlutiful beliaviou!, been many veais befoie disinherited 
by him; and that the action ihen defiending before the Court was 
fraudulent; neither party having any tiileto the lands in question. 

It did not appear, that Kishenkunker had, on that occasion, made 
any mention of his having the deeds of gift now produced. The 
Ziiluh Judge, for tiie reasons detailed in his decree, considering 
theiiglitof Kamkoomar established, passed a decree, affirming 
the decision of tlie Register. An appeal being preferred by 
Kishenkiiiikcr to the Pioviiicial Court of Appeal (pieviuusly to 
which hamkonili Surma, the father of the parlies, had demised); 
that Court passed a decree, reciting, that the evidence on both 
sides, to the execution of the respective deeds of gift, was equally 
entitled to credit; ihat it appeared, that the father of the parties, 
from iiis extieme age, was probably notin full possession of his 
reason, and liad alternately been peisuaded by each of his sons, 
toexeciiu; deeds of gift in their favour; that the deeds executed 
by him. under such circumstances, could uot be deemed valid, and 
were, l>e.M(:es, inadmissible in law ; and that, setting aside the 
deeds of gift, each party w'as entitled to share equally in the 
estate of their deceased father, 'llie decrees of the Judge and 
Register were theufoio reveiseil, and one moiety of the disputed 
lands was adjudged to each of the parlies. Ramkoomar 
being dissatisfied with this decision, piesented a petition, for 
a special appeal, to the Sudder iJewanny Adawlut. The Court, 
on consideration of the opposite decisions of the Courts below ; 
there appealing lo be no proof of the imbecility of the deceased at, 
the time of executing the deed of gift, and the decision of the 
question being slated to involve the rights of the parties to an 
estate amounting to upwards of 40,000 rupees; admitted an 
appeal. It appeared on going into the case, that there was no 
foundation whatever foi the opinion of the Court of Appeal; 
nothing being adduced to justify the belief, that the deceased had 
not been in perfect possession of his senses at the time of executing 
the deed of gift in 1202, B. S., and the only question which seemed 
to remain, was whether or no the deceased was justified by law 
in making such a disposition of his property. With the view of 
ascertaining the Hindoo law applicable to the case, the Court 
rcferied the following question to the puudits : If a person of the 
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RninkoO' 
nmr Neaee 

ti-e, r. 
Kishcn- 
kiiiikor 
TuikBlioo- 

SUll. 


1813. 
Feb. 4tli. 


On tlic 
death of 
a Hindoo 
widow in 
in |)Osses- 
sion of her 
liusband'b 
estate, 
claim pre¬ 
ferred by 

A, foundry] 
on gift and 
adoption 
under a 
■written 
permission 
of the hus¬ 
band j 
resisted by 

B, on al- 
leifed title 
of a previ¬ 
ous gift, 
and denial 
of the 
adoption 


Braliinin tiibc, during the life time of his eldest son, transfer by 
gift tlie whole of his estate, real and personal, ancestrel or ac¬ 
quired, to a younger son, is such a gift valid or not valid, 
according to the law authoiities current in Bengal? The pundits, 
in their answer, slated, that such a gift was valid, though (the gift 
of the whole ancestrel landed property being forbidden,) it was 
immoral. The t’ourt were satisfied (fiom the evidence in the 
case to the execution of the deed of gift in favour of the appellant, 
and his subsequent possession of tlie estate of his father under it), 
that the deed of gift in favour of the appellant was regular anil 
valid ; and were of opinion, that the evidence in proof of the exe¬ 
cution of the deeds of gift in favour of the respondent was alto¬ 
gether unsatisfactory, being contradicted by the declaration of the 
deceased, and rendeied liable to suspicion from the circumstances 
of the deeds not having been registered, and not having been pro¬ 
duc'd in the foimer cause in Zdlah Midnapore. The Court 
accordingly (present J. Fombelie and W. E. Rees) under the 
opinion of the law officeis, upheld the appellant’s deed of 
gift, and passed a filial decree, reversing the decision of the Pro¬ 
vincial Court, and atlinnmg the deciees of the Register and 
,)udge. Costs of suit in the Piovincial Court and the Suduer 
Dewanny Adawlut to be paid by the res[)ondent. (aj 


GUNGARAM BIIADUREE, (Guardian of Ish wuuciiund 
Roy, a minoi^.) Afipellant, 

VfVSUS 

KASHEEKAUNT ROY, Respondent. 

THIS was an action brought by Gungaram Bhacluree, as guar¬ 
dian, on bebaif of Ins ward, Istiwuicbund Roy, for possession of 
the landed property of Itanee Jiiggut Isbwuree, widow of Bbyroo 
Indurnarain, under a claim of inheritance bv adoption. The 
estate is a three anna share of Kismut Belgocbee, pergunnah 
'rahiipore. ’llie yearly produce was estimated at 7,0.51 rupees, 
10 anas, 1 gunda. It had come into the possession of Kasbee- 
kauiit Boy, the defendant, by an award ofthe Collector, who, on the 
death of the Ranee, entered the lands in his name, to the preju¬ 
dice of Ishwurchund. It was set forth in the plaint, that Bhvioo 
Indurnarain executed, on the 2nd Ayhun, 1202, B. S. a deed, 
empowering his wife to adopt a son after his death, and to make 
him lieir to ail his piopcrty; that the said Bhyroo Indurnarain 
died suddenly in the Bengal year 1204, and his whole property 
devolved upon his widow, Juggut Ishwuree, who continued in 
possession until Cheyt 1213, when slie died, having no child 
living ; that a short time before her death, she adopted Ishwur- 

(fl) Tliia doctrine was followed in a former case. Eslmnrhiind Rai w Eslior- 
cLimd llai; vide vol. 1, pa^c 2, Hut for the more recent doctrine held on the 
above points, see the case of Bhowannychurn Uiinhoojea against the heirs of 
Raiukaunt Buuhoojea, decided on the 27th of December 1816. 
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tfhund Roy, the ward of the plaintiff, agreeably to the wriifen per¬ 
mission of her husband, and executed a deed, transfeerinor to him 
the estate on her di|ath, with a separate luuseeutnameh, nomi¬ 
nating Guiigaram, the plaintiff, guardian, during her adopted son's 
minority. That, immediately on her death, the plaintiff went to 
the Collector to get the estate entered in the public records in the 
name of his ward; but the Collector, after a summary investigation, 
gave a preference to the title of the defendant, who claimed as 


of A: claim 
disallowed; 
proof of the 
permission 
to adopt 
being bold 
defective; 
and the 


donee and son-in-law of Jtiggut Ishwuree. This action was there- presump- 
lore brouttht to sain possession of the property appertaining to dun being, 
Ishwurcliund Roy, as the adopted son of Bhyroo If'durnaiain. 

The defendant, in answer, alleged, that the story of the adoption, been 
and the docoincnts by which it was said to be supported, weresubse- 
fabrications. The case was stated by him as follows: Bhyroo 
Indurnarain died suddenly, at the age of thirty, in 1204, B. S. ' 

having been killed by the accidental falling of a roof. He left a,)oitobar 
daushter, who was betrothed by his widow shortly after his death, claim of 
to Kasheekaunt Rov, tht defendant, a Koolcen Brahmin ; and at 
the same time she (the widow) made over the whole of her property '■‘-****/'®"* 

. • • 1 /■' I 1111 1 i'll asainst 

in joint gift to defendant, and to her daughter, who was betrothed jonee of 
tonini, with the condition, that, during her life, every thing should the widow, 
be carried on in her own name, and that the transfer was not to 


be completed till after her death. The two donees being minors, 
she further executed a deed, appointing the father of the defen¬ 
dant trustee and manager of the estate, during their nonage. Both 
these deeds were dated 23d Assur 1207, and were registered under 
regulation 3(5, 1793, on the J2tliofJuly 1800, corresponding with 
the 30ih of Asarh, of the Bengal year 1207. The marriage was 
consummated in the Bengal year 1212, and the daughter of Ranee 
Jiiggut Ishwuree died on the 12th Phagun 1213. The Ranee 
beiself died on the 17ih Cheyt of the same year, leaving defendant 
sole proprietor of the estate. The whole of this statement was 
admitted by the plaint ff in his replication; but the adoption of, 
and gift to his ward (which he said took place in the interval 
between the daughter’s and the Ranee’s death,) were pleaded as 
conveying a better title, and implying a virtual revocation of the 
previous gift; the Ranee’s interest in behalf of her son-in-lavv 
having ceased on her daughter’s death. The pl.iintiff filed the 
following exhibits, 1st, 'I lie yazutnameh, or deed of permission to 
adopt, beaiing date 2nd Avghun, 1202, B. S. and proved by the 
evidence of five subsciibing witnesses. 2nd, The hibbanamck, or* 
deed of adoption and gift, executed in favour of Ishwurchund, by 
the Ranee in 1213, B. S. to support which deed none of the sub¬ 
scribing witnesses attended, except the plaintiff'himself, (Gunga- 
ram Bhaduree,) whose name was amongst them. 3d, The wuseeut- 
finmeh appointing the plaintiff guardian and trustee, during 
Ishwurcliiind's minority. This deed was dated the lOih Cheyt, 
1213, and three witnesses gave evidence in support of it. In ad¬ 
dition to the above documentary evidence, three witnesses, on the 
part of the plaintiff, deposed, that the adoption had taken place in 
their presence. In the Zillah Court the Judge was satisfied of the 
authenticity of the ijazutnnmeh, and conceived the adoption to be 
fully established. He accordingly put this question to the pundit 
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V. Kaslioe' 
kauut Roy. 


of the Court: Whether a widow, having the written permission of 
her deceased husband to adopt an heir to his property, and 
intending to act upon that permission, has it m her power to transfer 
the property by deed of gift; and whether aify previous donation 
would be cancelled by a subsequent adoption under such permis¬ 
sion P The opinion of the pundit was, that a widow, having a 
pel mission to adopt, and having acted upon that permission, her 
adopted son would inheiit the husband’s property to the exclusion 
of all other donees of the widow. The Zillah Judge accordinsly 
parsed a decree for the plaintiff on behalf of his ward, on the ground 
of the adoption. On appeal to the Vrovincial Court, the fol- 
lowiiiir grounds appeared for questioning the fact of the adoption, 
and the authenli'diy of the deeds on which the proof r»f that 
fa< t rented. In the first place, there was great reason to suspect 
the IV useeutnainch to be a fabricated deed ; as, on the first investi- 
g'tion by the Collector, the plaintiff had appeared only in the 
ti; t:,actor of vaUel on the part of Ishwurchund, and had acted 
upon I vvkcthdnan.fh', nor was it till nearly sixteen months after- 
■W'. rrls ihat this deed was first produced in the Zillah Court. It 
W!.s al.-io on unsiampt paper, dated only seven days before the 
lianec’s i oath, and not registered. The subscnbing witnesses 
wci'* norifc (it Ikoii respectable ; one of them being a pmk, another 
TibnrLuudauz, aiirl the third .a fotehdar; all dependanis of Giin- 
garain, in whose favour it purported to have been executed In 
addition to ti.e aliuve <1 rounds of suspicion, tire signature, on being 
compared with lhar of other audieniic docum^ii's. wns found to rlifier 
con.Mderahly. The hihhnnameh, or deed of gilt in favour of 
Ishwai'chund, was open to equal suspicion : and, moreover, h or not 
been established by any evidence. 'I'he whole story of the adop¬ 
tion also appeared entitled to no credit; as, instead of being a 
public transaction in the presence of the relations and connections 
of the Ifanee, and of respectable pers'urs, (as is usual on such 
occasions.) the only persons who were slated to have been present, 
were Gniig irarn, a khunsomah, a b.ti'bei, and another person of as 
little respectability; moreover, no p'lblie intimation of tire cir- 
cuinslaiice h.id been given to the Collector, or the Court, which, 
as the Ranee was a landholder, it was her duly, as well as custo¬ 
mary, to do. It was besides alleged to have taken place only 
seven davs before her death, and at the time of her mortal illness, 
wnen her daughter’s death was yet recent, and her affection for 
her son-in-law unimpaired. Against the validity of the ijazutna- 
weA, there appeared the following objections; It was dated the 
20 Atjhun, 1202, at which time Bhyroo Indernarain was danger¬ 
ously ill; he recovered, however, and lived two years after ; in the 
cotJise of which period he had a son and daughter; so that, had 
he ever given such permission during this dangerous illness, he 
would, witlrout doubt, subsequently have recalled and cancelled it 
on the birth of his children, lie died also in the prime of life, at 
the age of 30, when he could not despair of having a son, though 
the last had died; his wife having already had two children, 
^either had he the least forewarning of his death, as it was occa¬ 
sioned by the sudden falling of a roof. A deed therefore, executed 
two years before, under such circumstances, would at any rate 
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have been considered as invalid. There were, however, grounds 1813. 

to believe it was not autlientic, as it was not registered; ?ind - 

between the dale of iis execution and the time of the alleged adop- 
tion (a period ol thirteen years), not the slightest mentnni had ever^^ Kashec- 
been made of it. nor did any of the Ranee’s relations or connectioiis kaunittuy. 
ever hear of it, until produced by Gungaram, in support of the 
story of adoption, before the Collector. The witnesses by which 
it was attested were also his dependants, and not respectable. 

While the statement of the respondent was open to these suspi¬ 
cions, that of Kasheekauiit Roy was altogether undisputed. Gun¬ 
garam, indeed, was himself the person who had procured the 
registry of the deed of gift in defendant's favour; and of the deed 
under which his father had continued in charge of the estate, from 
the date of its execution to the expiration of the nonage of his 
son and daughter-in-law. The Provincial Court therefore put a 
question to their pundit in the following form : Whether, after the 
execution of a deed of gift, of the nature of that in favour of Kashee- 
kaunt, her son-in-law, tlie Ranee had the power of adopting a 
stranger; and whether, if she did adopt one, he would inlierit to 
the exclnsitm of the donee? Tlie pundit made answer, tiiat the 
power of adooiiuri would depend upon the fact of the permission 
iVoin the hns!)a''d; but that, as the prior gift was every way 
binding upon the Ranee, the son so adopted would noi inherit her 
property to the exclusion of the donee; nor could the deed of 
gift be set aside. Taking into consideration all the circumstances 
of this case, tlie. Sc-oiid and Third Judges of the Court of Appeal 
concurred in rejeciing tlie story of tlie adoption, as altogether 
unworthy of credit. Tlie decree of the Zillah Court was conse¬ 
quently reversed, with full costs against respondent. Not satis¬ 
fied with this decision Gungaram prosecuted a fuither appeal to 
the Smlder Dewanny Adawlut, where it yvas determined, that the 
whole title of Ishwurchund Roy rested upon the validity of the 
ynzutnamch, or auihoiity for his adoption, stated to ha^e been 
granted by Bhyroo Indurnarain; which being set aside for the 
reason above stated; the claim founded on his adoption could not 
stand, even though the evidence in support of it was less open 
to suspicion than it appeared to be. The decree of the Provincial 
Court was accordingly affirmed by the Sudder Dewatiny Adawlut 
(present W. E. Rees), and the appeal.dismissed with costs. As» 
however, the relations of the husband of Juggut Ishwuree pre- , 
sented a claim as heirs of Bhyroo, deceased, it was inserted in the 
decree, that they were at liberty to sue the respondent in the 
Zillah Court, when the validity of the transfer by gift to their 
exclusion would come under consideration; and that the decision 
of this case should not affect such action on their part. 
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MAflARAJAII GRISCHUND RAI, Appellant, 

vrrsiis 

CYKUNI’IIIMI, ClIOWDREE and KASITEN VfJTH PAL 
CllO\V DREE, (Sons of SirMiiooxA u i II 1 ’al, 
doocMsed), Respondents. 


Inn-THIS was an action oiiLiin.ilIy lo'Oiisiht in llie Ziilah Court of 
^"dilca, bill rcmovt'd to tlie Piovinci il Court, on tlie eniK tinent 
A iMM'HS I'lj^nlation Id, 1808. It was sot fortli in tlic pluinl, lliat Malia- 
to t .1 r.ij.ih (Ili^cllnni] liai, tlic deft iui.int, was proprietor of a t.ilook, 
rfl.-,VM'of named Deryapore, ronlainiinj; Ivvontv-one mow/as, wbicb talook 
iiiiKtL'wril moit^a^O'i by a deed of bi/c-hil-wnfti, or morti:a/e and 

ii)'liiiii^to fonditionai sale, to Durrnp Narain and Randochun. in security for 
I'., .iml (lie Slim of ld,()t)0 lupees advanced by them; that on the liitii of 
i.’iaKi-oi'cr 7et//, IJld, wbich was before llie sale in-eame aiisobile, the de- 
toV''or'in *''"**''*’*^ ^ iroc talook to Siuiiboonautli Pal, father of the 

«!i'fa'iU of 1’^ mititls, for tin^ sum of 'J ? (H)0 rupees, ninlei a written en^^a^’emenf 
]iisrfF.-i'iiijff to the tolloHiii'; eiliet; 'riuil the defendaiir should redeem the 
the release (.<it ite l)v payment of llu ii.(jit';'aae money, and in the event of his 
of il'.ei.m ls I ^to do so. or In the event of liis aetimj in snoli a manner as 

111 .'ini'shoii, - 111 11 

til iicike *" I'cnso the esi.ife to lioeome absoinlelv vested in the moi l',;a«ees, 

.-),vr Ollier be fllie defendant) imdi'i'tonk to make over to the lather of tlie 

lanil-iof plaintill's Other lands of cijual value, .sitiiatef] in the periiinnah 

([j'lalia- Onki’eb nr elsewhere I be niaini stated fnitbei, ilnif tlie defen- 

I'le ; A, ... I . 1 1 1 

f.als ill ef- oant, titter enteiino uuo tins a^ieement. immeiliatelv ottered to pay 

feeiini; il.e llie debt of 10,010 rniire-, for whi< h the talook was inoi O^a^ed ; 

!4 !t\n.-e ; C, |||(, (jftVi not beiinj .lecepted liy the 11101 li;a;;ei s, b,' applied to 

odi*ei'\’( ui Civil Chnirf. deposifine: the iiinoiint of the deld as pieserilicfl 

valent ^1'’ the rc.;iil.itioiiS ; but llnit, ha . in.'' snliseipumtly tiled a farujh- 

iinila;or <n deed of tU’ijiidtani Ills applieatioii w as disinnsseii, and 

(inasitp- the moi ta;a'i;efs eontimied in p'.ssi s-.ioii id' ihet.stiie; tint, under 

])]( 11)1 ntiiV jj , circi.iiistance.s, the defendant havintr retnsed to fnltil the 

iei over llie tei ins (if his Lnuaoenieiit, to wit, la make ovei to tin* lather of 

lorHK’i'ia- the plaintdfs other lands, situated in the peroiinnah of ()okreh or 

inm^ I’rm- elsewhere, wbicli .siionld b‘ equal in value to the inoitua^ed est.ite, 

fip.ii •eiti 1)1, tintifis ii(»\y sued hu' t'lv’ (-nforceiiient of tirat condilion. A 

JliterO,..! of I 111 11 

sum .-al- sii[)plenniitarv plaini WM.s attervvaid'- tiled ov I he plaint itU, suinij 

viinred hv for the ri'covci v, with interest, oi ‘JO,(It 0 rupee..,, heiiiLC 'I't' ■S’mi 

C, (IcfTCv'il^ yjP y,:; puicliiiso nioiicv fof tlu' moityaired talook Tin* 

l)\it'"i'o defend.mt in ansvvef adnn'teil the l,n ts to Ix' as stated in the 

laud; the plaint. Thewrittim ( ii.^apamn lit to make over olher lands erpial 

env^airriiirntin value to the nioite,»'j^t;d talook, if mil udeoiind, vv.is produced 

not la-iiar IP Coiiit, and liie defendant aeknowiL(hj;ed its aiitln-id icitv; but 

.spedfir"to' pleaded lliat, the teiins of the eiu.ieement were not siitlieiently 

luaiiitMia spenfie 10 support a claim to any p.iittcnlai lands, and tlmt, there- 

a claim forfore, he could only be liable to refiunl ibe simi advanced .08 

laiid. purchase monev, whn h be dei-bued himself willmu to do. 'I'be 

Provincial Court, on considerin',; the ca.'e, were of opinion, that the 

terms of the cri^a”;em<’nt were nol snUicnntly i yplieit to waii.iiit 

.T. di cree of any particniru poilion of l-md; deeds having lefor- 

enco to land beim; rtu|iiij'cd by law, to ih fine (be same spi ' ilic.illy 

wiili the boundaries, or other disliiixuishin^ mat ks. 'Ibc Court 
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therefore passed a decree, awarding to the plaintiffs the amount I 813 . 
advanced in money, with interest at twelve per cent, to the date of 
the d(-cree, amouiitiniir altogether to the sum of 31,577 rupees, 5 
anas. 6 gundas, 2 cowries; costs to be paiii by defendant. 'I'he 
Maliaiajah. obviously with tbc sole view of protracting the day of Bykunfpal 
payment, appealed from the above decision to the Sudder Dewanny Cliowdree 
.Adawlut. He rested bis appeal upon an alleged iiregularity hi 
the conduct of the suit by tlie Provincial Court, because, in the 
original plaint, the action was not stated to be for the recovery of Chowdree. 
the money, but solely to obtain possession of the lands. 

The Sudder Dewanny Adawlut (present J. Fombelle and J. 

Stuart) affirmed the decree of the Provincial Court, wiih interest 
upon the amount then decreed up to the date of the final decree. 

The costs were also made payable by the appellant. 


BULDEO, Sircar, Appellant, 
versus 

RAJAH NURNARAYUN RAI, Respondent. 


1813 * 


March 4tli. 


THIS was an action brought by Nurnarayun Rai, zemindar, a, a ze- 
for tlie recovery of 24 mowzas, in petgunnab Bahiree Moota, niindar, 
Zdlah Midnaporc, held in lease by defendant, the yeaily proceeds 
of which were esUniatfd at 5,105 rupees. It was set forth 111 the 13 , 011.1 
plaint, that Kishen Aimiid, the father of Buldeo, took a lease of lease, wiih- 
tlic lands in dispute (which weie waste) on the undermentionedImuta- 
condition, to wit.; That tlie plaintiff’s grandfather, w'ho had given 
the lease, or his heirs, might at any lime have the option of a’con- 

re.sumpiion, on paying the principal and interest of the amount diuon of 
disbiiiseil liy the le.iseholdt r, in clearing the jungle and prepaiing resnniption 
the binds for cullivaliun. That the plaintiff, on coming into pos- 
session of the estate, called upon the defendant to furnish an ment of all 
account of such cxficiices as he might have incurred in bringingexpeiui-s 
the laud into a pioductive state, and gave him notice to quit the hy 

jiremisps, declaiiiig liis readiness to reimburse him for any 
expended by turn (the defendant) on the above account. Th u the land for 
defendant, however, had contrived to throw different obstacles in cultivation, 
the wav, and had persisted in retaining possession; so that the 
plaintiff had found it necessary to institute this suit. The defen- 
clatit, in ausvvi^r, admitted the facts contained in the declaration, forming the 
but pleaiied, that the lease, under which' he held, gave him what «bovc coa¬ 
ls termed <\ jungleboory tenme, which species of tenure is distinctly 
declared in the 8th section of regulation 8, 1793, not to be fesiim- 
able. That the clause, therefore, in his lease, which stipulated apon 8, 
conditional resumption, being in opposition to a specific regulation, 179-1, res- 
was invalid; and besides, that such a clause was contrary to the 
u.sage of the country. He pleaded also, as a bar to this action,'(“|*®j,^ 5 *^ 
that the case had twice before been decided by the Zillah Court, burring the 
and bolh times in his favout : first on a suit of Nurnarayun, which coiidition, 
was dismissed on the 14ih of September 1798; and secondly, 
a suit instituted by himself, in which he obtained a decree on the 

\OL. II. II 
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1813. 281(1 of Scplenibcr 1801 ; both of wbich decisions had been con- 

-liiincd on aj^^ieal to the l^iovincial Court, Copies of the decrees 

siim.ilile. m two cases wore exbibutd; .lud it appealed, that the 

eii was for the resiuiiptiou of tlie same lands, on the 

otidiiioti same p,iouuds as were shewn in this case. Tt had lieen given 
fi)i ilio re- against llie ptainlifl, as he was then a minoi, ami his lands wcic 
^ not undei Ins own management, but under that of the Couit of 
valid 15 Waids. The second suit appeared to have been brought by Buldeo, 
jili'aiU'ilt'io after a fotcihle dispossession by the plairilifF: when possession 
l■rl•vlo^^.s was restored to him, and in (he decree of the Zrll.ih Coiiit, his 
l**.'*rawur rights were recognized. The .)n(l:;e (d' ili-j 

as liHiTiii" ^iHah Couit, theiefoie, on trying the present suit, lieing »d' opinion. 
A's piesoiii that the merits of the case had before been deieimined, pmlicn- 
ni'tian, lint larly in the Zillali decree of the 28tlt of Septemher 1801, iii whu.h 
as the lie- flie ;ir/?<//r/'Oyry rights of (he defend.nit were amongst the grounds 
tlivsc-casi's decision ; did not tliink himself competent to take it nn 

(lul pot iigain, but dismisscfi llie suit under section Id. legulation d, 170'' 
ailVct the wherein it is eiiactctl, that ‘‘ tlie Zillaii and C'ity Courts aie pio- 
t'l'e"ut'wiit,(iom cnierlaiiiiiig anv caii'ic, whudi, fiom the production of 
a'-ni)ii ilip •' ioMiici ileiiee, or the records of the Court, shall appear to Iium. 
Jill,I of {5 been heaitl and deteriniiicd by any former .Judge, oi anv Supiiiii- 
aastucr- tendent of a Court having competent jurisdiction.” On appeal 
luletl. Hajah Nuriiarayun to the Calculta Pioviiieial Court, tlie opinion 

or the Zill.ih .ludse, resfieeting the application of stciion J6, 
if'‘_^ni,ilion 3, 1793, to this case, was over-iuled. as the gioiuid-' ol 
the fiist decision of 1708, wpic, that the ajipellaiit was then a 
minor, which would of coui.sc he no bar to a siibse'juent action, 
when tins objection no longer exisied. The s‘cond decision (of 
1801) was eoiisideied as only a decree of restiiution, of the de¬ 
scription eoiilejiiplated in section 3, regulation 49, 1793, al'tf t 
loruhie tiisposse.ssion ; Vmt that such decice left it open to the 
disptissessor to pursue the legal mode of [noseeulinp any elaiin ol 
light lie might possess, by irgnlar suit; and tliough tiie question 
ol the tenme seemed to have been inteted upon in 

the ZiUah Court, and to have forn ed a giouiid of the dei isiuo, yet 
that the deeieo of the Prov mi'ial (iouil of Appeal, which super¬ 
seded it, lett that point nndeeided ; and nierely decieed reslituiion 
on proof of iindisriubod possession loi ihiitv \eais pievionslv to 
the dispossession liy force, 'J'lio Cotut theiefore enleied into tlie 
iiietilsof the chum foi resumption, and seeing no rease.ii to con¬ 
sider the clause stipuhuiug for coiiditionul resumplioii, which 
appealed both lu tiie j)ottah and hithooleut, as invalid or illegal, 
they deleimmed, that the teiuiie was not inesnmable, but tliat 
the opticm stipulated still lesled with the lessor. It appealed, 
however, to the Court, lhat there would be some dillieuliy in ad¬ 
justing ihe aiiioiiiit ot the claim of the lessee to a r' linhuisement 
of c.vpenees 'I'he deciee therelore was to this ellf et, llial the 
ileeision of the Zillah Jnda<* should be leveised ; and that an 
oM/zct-ei/ siioukl he deputed from the Zillah Camrt to foini an fsti- 
iinite of the expences incurred in ele iiiiisr and preparing tiie lands 
for enliivation, when, if tlie pl.iintilf .should be w'iirnn.r to defiay 
the amount of this esuinaie, witli iiiU-rest to the date ol tlie dc>cree, 
lie should be put into possc-s.sion of the land; but, if olhcjvvise. 
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tlie land should remain in the possession of the original defendant. 1S13. 

The costs iu both Cdnrts to be paid by the defendant.» > -- 

Buldeo Sircar not Wing satisfied with this decree, appealed to 
the Suddcr Dewanny AWwlut (present H. T. Colebjool^e) whOR^^„h’N,',r. 
confirmed the decision and orders of the Provincial Court, withnarayun 
this addition, that in case the parties could not agree in the ap- Hni. 
pointraent of an aumem, or iri the choice pf' an arbitrator, to 
determine the amount of theiexpences of clearance, &c. the deter¬ 
mination of the amount should be left to the Zillah Judge, who 
might take evidence, or refer to the Collector of the district. It 
was also directed that the amount Of the net proceeds of the 
lands, since the date of the decree of the- Provincial Court, should' 
be deducted from the charges of clearance, <Jkc and that the 
respondent should have the option of taking them, on defraying- 
the amount of the remainder; or if such proceeds should appear 
to exce ed the said charges, the respondent should be entitled to 
immediate possession, without being called upon to make any 
disbursement. 


LUKllEE DASEE, (Widow of Jogqunauth Das), Appellant, ijjiv 

versus - 

KHATIMA BEEBEE, ALI ASGHUR ABBAS, and AUFOT-MarchiSih. 
TEII Aid, (Sons of Gholam Shuiibef), Respondents. 


THIS was an action brought by Juggunauth Das,for the reco- A,purchases 
very of ceitnin lands, the aiuiual proc^W Of which were estimated »t a public 
at 40rupees; also for the amount of thtf’'profits enjoyed by tlie 
defendants from the date of dispossession. It was set forth inthe/artar 
the plaint, that in the year 1791, A. Dl (1198, B. S.) the certain 

of several hauts and fisheries were exposed to sale by tht Coilec-J^«i«- One 
tor of Nuddea, and purchased by Juggunauth; that amongst 
these was \hejulkur of Koiaee, which included a situated A 
near the moiiza Nuksha; that, since the date of 'the‘sale, the jt jg ^cta-- 
plaint'lf had regularly enjoyed the julkur profits of thisjAee/ 
as of the rest of his purchase, and that his right bad ndyer been 
disputed; but that iu the Bengal year 1203, the 
river shifting its course, drained off a great part,of the water Ofdoe#,, ■ 
ihejheel, insomuch that, in 1204,. a considerable tract of land, riQttfJUvejr 
which had before been under water, was brought into cultivation'^ 
by the neighbouring ryots. That the defendants, who were pro* ® 

prietois of the adjacent land, immediately, seized upon whateyer which’ 
was left dry, and had enjoyed the profits to the present day. The belongs to 
defendants, in answer, admitted the above facts,, but contend^, ' 

that the plaintiff, who had purchased the }Ulkur only, for profits ‘ 
arising from the water, whether by fishing or Otherwise), could 
have no right to any land undhr such a purchase and that, what¬ 
ever land might be l^ft dry, by the failure or draining of the water, 
belonged to them, as ayor^aree propr^om and pofisesio't^ of the ■ 
banks" and contiguous lands. The parties theri^fore wote -at issue 
on this point, to wit, whether the purchaser of theywlAwf of &jkeel,. 
or lake, did or did not acquire a right, by virtue of his purchase,. 
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to lands, which were covered by the lake at the time of his making 
the purchase and had since become dry. The Ziliah Judg'e waa 
of opinion, that the purchase of the julkur of a jheel gave no 
property in the land it covered, but merely implied, as deducible 
from its etymology, an exclusive right to all the profits and privi¬ 
leges arising from the water, without any relation to the land. 
The claim of the plaintiff, therefore, under a purchase of such 
proprietary right alotie was rejected and the suit dismissed. 

Not satisfied with this decision, Juggunauth appealed to the 
Calcutta Provincial Court. The Third .fudge of that Court was 
of opinion, that the purchase of ihtijulkur was, in fact, a purchase 
of the water, with all its advantages, as it then stood; and as 
there could be no doubt, that while the water covered the land, 
tiie bottom of the jheel was the property of the owner of the water, 
he argued, that, having once had exclusive right in the land, wiicn 
it formed the bottom of his jheel, this right could not be sh..ken 
by the subsequent dereliction of the water; as therefore, it was 
admitted, that the land in dispute had once been under water, be 
thought the plaintiff entitled to possession, and that the decree of 
the Ziliah Judge should be reversed. The opinion of the Senior 
Judge of the Provincial Court coincided with that of the Ziliah 
Judge, whose decree was accordingly affirmed. After the demise 
of Juggunauth, his widow, on behalf of his son, a minor, petitioned 
for a special appeal to the Sudder Dewanny Adawlut, whii’h was 
admitted, in consideration of the important nature of the case, as 
involving a general question; but, on trial of the cause, the deci¬ 
sions of the Ziliah and Provincial Courts were affirmed by tho 
Court (present H. Colgbrooke); and it was finally determined, 
that the purchase of a proprietary right to a ywIAMr (including a 
right of fishery, and other profits arising from tlie use of the 
water,) conveys no property in the ground covered by the water, 
and is a different thing from the purchase of ^jheel, which includes 
the land, as constituting a part of ihQ jheel. 
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$HEEppEAM GHOSEi Appellant, . 18I3. 

versus ■ ‘ . .— 

DAT ARAM GHOSE, Respondent. April I3tli. 

« 

THIS vaif an action originally brought by Dataram, in the a and b 
Z illah Cpurt of Bi&Crbhoom, (but removed to t^ Provincial Court are bro. 
of \joor«bedabad,by the operation of regnUtion 13, 1808 ,) for the ^bere. A 
recovery of t^^look Sacuta, containing forty-five inoum, the gross ^ 

produce of which vras estimated at rupees 19,001. U was set the name 
forth in the plaint, that the contested lands had, in the Bengal of c his 
year 1208, been purchased by the plaintiff in dne lot, as sold by 
public auction at the Board of Revenue, for 13,600 rupees; ^a'^it^gunl- 
that, not being inclined to have his own name appear in[the tran- ved, that A 
saction, he had made the purchase in the name of Bishonautb, his and Bhave 
nephew, son of his brother Sheeporam Ghose, the defendant; that 
he intended the estate solely for his own benefit, sp much so, 
having received the bill of sale and order for possession, he deputed the whole 
his own Nuib for the purpose of managing the lands, and hadofthepur- 
regularly enjoyed the profits thereof, until the year 1215, B. S. 
when, by collusion of his brother Sbeeaoram tyiih the 
the rents and profits were withheld from him, and he was ultimately by a, who 
dispossessed. The defendant stated in reply, ^hat the lands had haWng 
been purchased on account of his son Bishonauth, on whose behalf 
be (the defendant) had superintendeA the raauugettte»t of them; of 
but that, at any rate, the exclusive right to the lauds could not be one for 
vested in the-plaintiff; they haying been purchased with the seven jvHrs 
joint property of three brotbem, viz the plaintiff, himself the 
defendant, and Doola Ram. In support of the second plea, 
petition, signed by the third brother (Doola Ram), was presented,enjoyed 
claiming a share in the lands on the grounds of hta joint property alt the 
in the purchase money, and praying that a reservation of bis right prj'fio rc- 
niight be inserted in the decree, ft appeared in ev^ence, that, 
for a period of seven years subsequent to the purchase of the lands the pre- ’ 
the proKts were regularly transmitted to the residence of thtf plain- smuption is 
tiff', where he paid the revenue to the Collector, and, if the remit- 
lances were not sufficient, advanced the rest from his own property; 
that all references for the administration and management of on his own 
the estate were made to him, and all applications for sanctioning account, 
disbursements, or for granting remission of rent to the ryots, were^^d not 
transmitted for his orders. Sheeooram, the defendant, 80 metimes.|JJ|gy® 
acted as superintendent under the plaintiff, but never on bisoecisioa 
own authority; much less had he the entire management on the>nfavour 
part of his son, as stated by the defendant. It appearedi also in®^'' 
evidence, that ihe brothers had succeeded to no property on the 
death of their father; that even the expences of his funeral were de¬ 
frayed by a loan, neither had they since acquired property by any 
joint transaction, and that the plaintiff was the only man of sub¬ 
stance in the family, owing to an official situation which he filled. 

The defendants had declared, that tlie joint funds of the family 
were lodged in the banking-house of one Jugomohun Seat, Whence, 
according to the acknowledgment of both parties, the purchase 
money of the lands had been drawn- But Uie books of that 
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banking-house were produced by the plaintifF, and it appeared, 
that the entries were solely in his name, and accorded with his 
statement of the manner and time of making each payment. 
There was nothing to justify a supposition that any account was 
thei-| opened with a joint concern, or that the plaintiff’ represented 
his family. Of this fact, had there been any prpof, the defendant 
would have, of c^rse, adduced it; but he did hot attempt to 
establish the assertion of the lands having been purchased with 
joint funds, or even of the existence of any joint funds in the 
family. Under these circumstances, the Provincial Court rejected 
both the pleas of the defendant, and considering it fully esta¬ 
blished, that the estate was purchased by Dataram, the plaintiff, 
for bis own benefit, and with his own money, passed a decree in 
his favour with costs, and declared the defendant further liable for 


the amount of the collections, from the day of dispossession; the 
amount of which, the Judge was directed to ascertain, and cause 
to be delivered up to the plaintiff*. 

Not satisfied with this decision, the defendant preferred an 
appeal to the Sudder Dewanny Adawlut. It was in this Court 
thought necessary to take the evidence of Jugomohun Seat, and 
the other partners in his mercantile house, with a view to place 
the matter of the joint concern beyond the possibility of doubt. 
The evidence of fhese persons confirming the statement of the 
respondent, respecting his sole property of the money paid for the 
estate, and the Court being of opinion, that the fact of the lands 
having been purchased in the name of the nephew of the 
respondent was not conclusive evidence of their having been 
' purchased on hiS account; the decree of the Provincial Court 
was affirmed with costs against the appellant. (a) 


(a) It was not a ijuestion before the Court, how far the purchase was rcfyiilar 
or oUierwise, under the third clause of section 29, rejrnlation 7, 1799, which 
provides, that “ all purchases of land at the public^ sales are required to be 
made in the names of the persons actually purchasiM the same, without any 
fictitiouiLSuhstitutioo of the name of any other person whatever. It is declared, 
tiiat any evasion of this rule will render the lands purchased in opposition to it 
liable to confiscation to Government, or to such other penalty as the Governor 
General in Council, on consideration of the circumstances of the -case, may 
think pro])er to impose." But the discretion thus reserved to Government, 
could not affect llie rights of the parties in the cause before the Court, nor could 
the decision in this case bar the full exercise of the powers reserved to Govern¬ 
ment by the regulation. . 
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UAMKAUNT DUTT and RADHAKAUNT DUT-^, App^l^ts, i8i3. 

versus ——- 

GHOLAM NUBBY CtiOWDREE, Respondent. ' MayiOth. 

THIS was an action brought by Ramkaunt Dutt and his Suit for 
brother, to recover possession of the share of a t%look, in perffahnah 
Mirzanugur, from which they h^dbeen dispossessed by ^holam ^ 
Nubby the zemindar. The yearly proceeds of the share claimed dependcat 
were estimated at 920 rupees. The plaintilTs stated, that their taloofc, 
father had obtained from the former zemindar a farsMAcesee • 

fa/ooA of certain lands, in pergunnah Mirzanugur; that, on 
death, itdevolved upon his lOur sons, who', for some time, jointly rates, 
held undisturbed possession; that in 1210, B. .S., the defendantDetermin- 
atiached the taloofc, and sent a suzawul to measure and reassess that the 
it; the suzawul made the »iq/hssiicollections in that year, and iObe nieasur- 
the beginning of the following a further lease was offered to theed with the 
plaiotilFs, with an enhancement of rent to 1,246 rupees, 10 anas, rod in com- 
16 gundas, for their share; that they refused the tender, conceiv-™"" 
ing the demand excessive, and weretinally ejected in consequence. 

This action was accordingly brought to recover possession, together i„g to the 
with the mesne profits ol the period during which it had been rates of a 
withheld. The right of annual re-adjustment of rent, at the 
pergunnah rate, was admitted by the plaintiffs to be a condition 
of the tushkheesee tenure, but as their objedtion was to the amountand 
demanded, and the data on which it was calculated, the Court vt&snatamee, 
farther moved to fix the rates for which the plaintiffs were to 
liable in future. The facts stated in the plaint were admitted bydated'bv'* 
the defendant, but he maintained, that the rent demanded hadbyregula- 
been fixed after a survey and careful ascertainment of what was Uon 8, 
usual in the pergunnah, and that the course he had ^opted was 
fully justified by the terms of the plaintiff’s tenure. The point 
issue in this case was, whether the rent demanded (1,246 rupees, deductiona 
10 anas, 16 gundas),vwas in conformity with the pergunnah rate,»« favour 
or in excess of it. The plaintiffs urged, that the measuring rbd^^**** 
made use of by the defendant in bis survey was an unfair one, 
being too short, and yielding therefore too piany cannees (a) to the 
area; also, that the assumed rate, which was 9 rupees, 6 anas, per 
cannee, considerably exceeded that which was common. In order 
to determine these points, an aumren was deputed by the Zillah 
Judge, with orders to remeasure the whole, as well as to examine 
the mofussil papers of the parties, and what evidence he couhf 
procure on the spot, with a view to ascertain the nirkk, or rate per 
cannee, current in the pergunnah, in which the talook is situated. 

The report of thcaMweenstated.that altogether he found 18 drones, 
lOcauiiecs, iSgundahs and 3 cowries of land, in the falooA claimed 
by the plaintiffs; of this quantity, 8 drones, 9 cannees, 13 gundahs, 

1 cowrie only, were fit for cultivatiorn and liable to assess¬ 
ment. The rate per cannee he reported to be 6 rupees, 4 anas 
yearly; so that thereat to which the taloo^ Was liable, would, 
under this calculation, appear to lie 860 rupees,'O^kuas, 5 gundahs. 

(a) Chitbi^ona: land measure, 4 cowrie^ make I gunda^, 20 gundas 1 cannee, 

16 cannent I tirane, * * 
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1813. To this assessment and to the aumeeris report generally, three objec- 
tions i^ere put in by the defendant; Ist, to the measuring rod, 
which the survey was made, which was one of twenty cubits of 
Hadha” twenty inches, whereas the customary cubit be stated to be only 
kaunt of about sixteen inches. This objection was however over-ruled, 

Dutt, V. as the avmeen, when he first prepared to make the survey, had 

N blr™ found a difficulty in determining the rod with which to make it, 
Chowdrce. reported to the Judge this difficulty, transmitting a cubit 

measure of eighteen inches, which had been produced by the 
plaintiffs, and which bore^the collector’s seal and signature: 

• twenty of these weie said to form the nul or measuring rod (of 

thirty English feet); also another measure called a: sicundareeguz, 
which was produced by the defendant, who declared that nine and 
a quarter of this formed the nul in'ordinary use. From evidence 
taken and transmitted by the ai^een at the same time, it would 
appear, that a sicundaree guz should properly measure two feet 
ten inches. The one produced by the plaiuufls, was, however, defi¬ 
cient by four feet. The Judge, not being satisfied with either of 
these rods, prepared one himself, which was that with which the 
survey had been made by the aumeen; and to this, of course, he 
would receive no objection. The second plea was affaiiist the rate 
per cannee, reported by the aumeen^ which, instead of 6 rupees, 
4 anas, the defendant declared to be upwards of 9 rupees, 6 anas. 
This objection was however overruled, on the grounds, that the 
defendant, when requiilid by the aumeen to summon any of the 
neighbouring talookdars in support of his statement respecting the 
current rates, had refused to do so; while that reported was con¬ 
formable with the rates of several leases in the neighbourhood, tlic 
deeds connected with which had been produced by t^e plaintiffs; 
besides, that the rates of preceding years appeared to be confor¬ 
mable to it. The Judge also observed, that, in the papers of tw'o 
settlements of the lands in dispute, made in 1204 and 1211, wrhich 
had been adduced by the defendant in suppmt of his statement of 
the rate, an extra charge for salamee, at the'^lllne of the Dussitra/if 
as welt as some other charges, seemed to have been included; 
these he thought illegal charges of the description of abwah, or 
exactions in excess of engagement, forbidden, under the terms of 
the decennial settlement, to be levfed after the yeaf 1198. He there¬ 
fore fixed the rate according to the aumeen’e statement, which was 
founded on the bundobustee papers df 1195, excluding the abwab. 
The third objection was general to the whole report, which the 
defendant alleged to have been partial to the plaintiffs and unfair 
towards himself. The objection was however over-ruled, as, fiom 


the public manner in which the survey and enquiries had been 
made, and the respectable signatures which appeared in attestation 
of the report, there was no room left lo doubt that it was perfectly 
fair and equitable. 'I'he Judge, therefore, on the ground of this 
report, passed a deeisioif in favpur of the plaihtiffs, decreeinir pos¬ 
session totheihyand fixing the assessment in the present instance 
at 860 rupees, 6 anas. 5 gunidas. The zemindar was, however, 
declared to possetts his pnwef of annual survey and as3e>sinent 
unimpaired, SO that be abided by the rate per cannee, fixed in this 
decree, and the Iheasariog rod of twenty cubits of twenty inches* 
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A refund was also awarded to the plaintiffs to: the amount of 386 J813. 

rupees, 4 anas, 11 gundas, being an excess they appeared to have -- 

paid for one year beyond the above amount of rent, - Dutt^and* 

Not satisfied with this decree, Gholam Nobby, the defendant, 
preferred an appeal to the Provincial Court of Dacca, on the kaunt 
ground of objections to the mmeen’s report. The Court of Appeal v- 
conceived the two points at issue would best be determined by®**”*"™ 
calling upon the Collector to state the rale per cannee, and 
enquiring of the Board of llevenue by what description of mea- 
suiingrod the different estates in tbf. neighbourhood were sur¬ 
veyed and assessed at the time of the decennial settlement. The 
Collector reported the nirkh of such of the lands in dispute as 
were situated near Chunder Kalah, to be 9rupees, 6 anas, and diose 
near Deneaand Bhooanfeepore,tobe 7 rupees,8anas. This rate was 
taken from papers filed in the Collector’s office in 1208, relating to 
forraersettlements of the same lands. The Provincial Court there- 
i’oie judged it proper to allow the rate claimed by the appellant, or 

9 rupees, 6 anas for the whole taiook. The Board of Revenue, in 
answer to a reference on the subject of the measuring rod, sent up a 
correspondence, shewing that the survey, upon which the decennial 
settlement bad been made in tbatpart of the country where the land 
IS situate, was with a rod of ten of the ucundaree guz^ each guz 
being two feet eight and a half inches; and that this was intended to 
be the same as tliat used by the zemindars to^rds their talookdars, 

'I'he Provincial Court therefore rejected thlR'hd which bad been 
arbitrarily imposed by the Zillah Judge, and fixed the standard at' 
eitiliteen cubits of eighteen inches, conforming with that with 
which tiie settlement had been made by Government. Upon 
llle^e grounds, that part of the decree of the Zillah .lodge, which 
determined the presentand laiA down- rules for ,the future 
asM'ssment, was amended; and the zemindar was declared at liberty 

10 survey the lands at .any time with a rod of eighteen cubits of 
eighteen inches, and to lix the jwmtna at the rattfof 9 rupees, 6 anas 
ptreannee, annually. Fl||i'the present,also, the survey of the 

being considered as a fkir one, the serishtadar was directed to 
calculate the difference between his assessment and what would 
have been yielded by a rod of eighteen cubits of eighteen inches, 
and a rate of 9 rupees, 6 anas per cannee; and the respondents 
■were declared liable for the latter. 

ilainkauut and his brother being dissatisfied with this assess¬ 
ment, prosecuted a further appeal to the Sudder Adawlnt, and ^ 
rested the appeal on three grounds: ist, that the rod ordered by 
tlio Provincial Court was not that in ordinary use; 2nd, that the 
late per cannee was higher than the pergunnah rate; and .‘Jd, that 
in the Provincial Court’s decree no deduction had been made 
from the quantity of land yielded by measurement, on account of 
jeehka (a) or mutlan (b), which, by the custom of the country and 
the nature of the tushkheesee tenure, appellants were entitled to, free 
of asstssraent, viz. as jeeb/m, 4 canneesper drone; and 3 cannees 

(ai) JeehAaia a portion of land, graoted as an allowance for tbe maintenance 
of a family. 

[b) fVlMfton is <1 portion of land allotted by a zciuindar, as a remuneration, 
for brimriiig waste lands into CaUivatioa. 

VOL. II. I 
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4 gundas, as muttan. Wklv resppct to the first of^hese grounds, 
tlie CourtSf.(present H. Colebnioke and J. Fumbellt*), were of 
opinion, that both the Zillah and Pioviocial Court had made usa 
' of rods arbitrarily imposed, while the parties could only be bound 
by that in ordinary use; they therefore proceeded to enquire which 
rod was in most common use, and it appeared, that the witnessed 
before the anmeen and the Judge had agreed m declaring, that' 
they had known of nO other than one of twenty cubits, before ihsi' 
time of the decennial settlement; and though they varied in their 
account of the length of tlic^cubit, the greater and'most respectable 
pait of them had declared iti favour of that which had been pro¬ 
duced by the plaintiffs before the aumeen, which bore the seal of 
the Collector, and was of eighteen inches. TheSnddcr Dewanny 
Adawlut ilierefore gave the preference to this, especially as the 
$icundar(:e guz was admitted by the witrtesses on the part of the 
respondent, not to hat'e been used prior to the decennial settle¬ 
ment. With respect to the second ground of appeal, \iz. the rate 
per connee, which the appellants declared to be but 6 rupees, 
4 anas, while the respondent maintained that it exceeded 9 rupees, 
6 anas; it appeared, that, in 1204, a settlement had been made for 
these lands, in which the latter cate was acknowledged for a part 
of the lands, and 7 rupees, 8 anas for others, agreeably to the 
statement of the Collector ; according to the former of which, the 
rate had been a?suntfi^ by the Provincial Court. The appellants 
had indeed objected^hat the papers relating to that'settlement 
were signed by an agent only on their part, and they nfj-iintained 
that he had exceeded his powers in so doing; but tliis was over¬ 
ruled, as the sculement in question bad continued for four years; 
and the rent had been paid at the rate then entered in the knboo- 
leeuf, until the expiration of its term. The Court were therefore 
of opinion, that the rate should be assumed at 9 rupees, 6 anas 
for part, and 7 rupees, 8 anas, for the remainder, in tlie manner 
deteimined in the previous settlement. j.-But this ,suin included 
the tulamee^ which the Judgg^d thought should be 

deducted,; the provisions of regulation 8, l'?93, having directed, 
that the whole should be consolidated in forming a permanent 
assessment, and the prohibition being held to apply to any fttture 
excess after such consolidation. Wiih respect to the third sri>mid, 
viz, theclaim for adetluCtion forjtee6(’a, wc., it was aiiimtted by 
the respondent, that the appellants were entitled to it for some of 
their lands, but not for all. 1'hls was corroborated by the papers 
of an assessment which took place iu 1195, wherein the deduction 
was only made for a part of the lands. It appeared, however, 
that, in the assessment of 1204, the papers of which were exliibited 
by the respondent, and formed the basis of the rate now fixed, this 
deduction had been uneondilionally made upon the whole of the 
lands. > T'ho appellants were therefore enttsidered to be entitled to 
the dednt^tions generally at the rate before allowed by the zemin¬ 
dar. The VCourt'accordingly decreed, that the survey should be 
made with a t9.dpf tO cubits of 18 inches; and after deducting 4 
cantiees per as jeebha, and 3 cannees, 4 gundas per drone, 

from the remaindnrras muitan, the quantity of land ascertained 
by the snmy be assessed at the rate of 9 rupees, 6 anas, if 
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in the neij^hbourhootl of Chundra Kaiah, and 7 ru|ieep, 8 anWj if *818, 
in Denea and Bhooabeepore. The«e lates w#e t<j( b(*considered “T*~“ 
inclusive of ahwab au<l salamee. For past yeais also, the assess* Ouu a 4* 
mentwastobe calculated at the above rates; and respondent 
requited to refund all that he ought have levied from tlie ryots, kiiunt 
or otherwise obtained, nJtceeding the amount yielded by this cal* »• 
pulatton. The Ziilah Judge was to see this part of the *i®uree 
executed, and each paity were to pay their own costs. CUowUre*,, 

.. 

RANEE BHUDORUN, Appellant, 1813. 

HEMUNCHUL SINGH, Respondent. 

THIS was an action brought by Ranee Bhudorun, foi* the re- ** *l*f 
coveiy of 11,383 rupees, 5| anas, I trunda, part of the proceeds 
talook Kcoroo, illegidly withheld by Hemunchul Singh, durmg niat acttie- 
the i'asfcc years 1210, 1211 and 1212. It was stated hi the merit for 
plduit. that the tilook of Rooroo was the hereditary properly of 
Rajah Khooshal Smeh, ilie deceased husband of plaiutid'; th^t, 
on default of other heirs, it had been possessed and managed by I'jio, p. S. 
herself; that, previous to the year 1210, the talook in question A stood 
was annexed to the lands of Koonwur Chui^der Singly who held fo^ws'd as 
seveial talooks under her; but, in that year, being 
from them by her oider, a settlement was made for it with Govein- and enter- * 
nient, iii the name of defendant, at a jumma of 54,368 rupees, asing into 
fixed by the Collector. That the defendant, however, from the‘'"we- , 

time he hist obtained possession, began a senes of mismanage 
ments, injurious to the estate and prejudical to her interests; andment. beld 
that consequently, in 1213, plaintilf caused the said settlement to poasessioa 
be aniiiilled, and took^e talook again into her own hands; that *^***‘. 
the defendant having i|(propriated all the profits that had accrued 
fiom the estate during the period of his possessico, she now .sued propiwtor, 
to recover the amount of those profits so unduly appropriated. il»en ap- 
The answer of defendant was, that, for the three years specified, 
he had ht-ld the lands in his own right, as sole proprietor; that*”p^pg° 
the settlement with him was made by the Collector in own name, as protiis ra- 
•w'ould appear by his kahooleui; and that he had the receipt of the telvod liy 
tuhseeldar for the full amount of the jumma at which the talook 
was assessed; nor was he answerable to any one for any fhine'^"^,^, iJp ” 
inoie. The claim of right m his own poison was founded on thebelmlfia 
follow ins: circumstances; His grandfather and the husband of making 
plaintifi' werfe full brothers; the estate belonged to the latter, 
however died childless, and of his six wives, two Only Uatlived 
him. I be defendant alleged, that the eldest of these, Ranee Chun-and under 
der Buns, had taken him from his infaDcy»under her peculiar care, AKreement 
makinir him her Gud'hee ATusAecx, nearly amoaoting to an adop- 
turn; that, on her death, he succeeded to the lands by inheritance; R,olI*’of^eP 
and that, when the tiiennial settlement was made in 1210, the propit4>tiiry 
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zemindaree rights to any one, but himself. He put it to the plaintiff 
liHrt fr«u- 1 ^ produce any deed by which it could be proved that he held the 
otherwise than as zemindar, or was bound to share the pro- 
applietl ' with any one, but 'Governmeht.' The plaintiff in rejoinder 
tbpm to asserted, that nothing similar to adoption had ever taken place 
hisown iise. wiih the elder Ranee, nor had defendant any right of inheritance, 
missed, no otherwise; that, in.fiicti he was an only son and heir to 

written or estate of another branch of' the family, from which circuni- 
Ijer spe- stance, according to the. Hindoo law; he could not have been 

trasemeiit that, as grand-nephew, he could have no claim 

Wtwoen inheritance In his own person, when a wife was living; that, 
the parties accordingly, on the death of the elder Ranee, the whole property 
beinsf ad- of their busbaiid had devolved upon plaintiff, the surviving wife 

olidmiff^ undisturbed possession, 

until the triennial settlement of 1210. Plaintiff acknowledged 
that the settlement,then made with the Collector was in defen¬ 
dants name; but maintained, that this was by her directions, and 
therefore he was still to be considered as Subordinate and account¬ 
able to herself in the same manner as all her other managers with 
whont she had pursued the same course: she urged, that her 
exclusive zemindaree rights? were fully proved by the investigation 
which took place before the Collector, on the expiration, in 1213, 
1214, of the triennial settlement made with defendant,'when her 
claim being considered established, the ensuing settlement was 
made with herself, notwithstanding the opposition of defendant. 
The Judge called upon the Collector to report from the records 
of his office, upon the points at issue in this case, as far as con¬ 
nected with the two settlements. The Collector confirmed gene¬ 
rally the statement of plaintiff, respecting the previous settlement 
in the name of Koonwur Chunder, as Well as with respect to the 
result of the investigation in 1213,1'2T4; but with respect to the 
triennial settlement of 1210,' 1211, he reported this to have been 
made with defendant, as the ostensible proprietor, with no reser- 
vation of rights to any one; whereas the settlement with Koonwur 
Churider usually contained a reservation, by the insertion of a 
clause implying, that he entered info them in behalf of the Ranee. 
To prove that such reservation was implied in the setilemf ut of 
1210, also, plaintiff produced a letter addressed by herself to 
^ Koonwur Chund Singb, directing this talook to be separated from 
the other lands held by him, and the settlement to be made on her 
account, in the name of the defendant. This letter further directed 
Koonwur Chund to be defendant’s surety : and it appeared, that 
be became so in consequence of such direction. From this the 
Ranee arg^md, that whatever loss bad occurred, would have fallett 
upon herself; whence it might be inferred, she intended to reserve 
to herself some share of the profits. Witnesses were also produced 
by plaintiff, who deposed, that they had always understood the 
saM^men.t of 1210 to have been on the Ranee’s account, though 
irf^oel^ndanit^s name. Defendant produced two witnesses in sup- 
p6rt of bis claim of inheritance by adoption, but their evidence was 
Very inconclusive. The Zillab .Indtre considering that the zemin¬ 
daree rights of plaintiff, as inherited from her husband, were fully 
established, ana that, it was entirely through fraud that no teser- 
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vation was made of them at the time of the triennial sottlement of 18i3. 

1210, was of opinion, that she was still entitlecl to the profits of - 

which she had been deprived; ,and, as defendant had taken no 5*“®® 
exception to the amount claimed, he passed a decree in plaintiff’s 
favour to that amount, with costs. chul Smgh. 

On appeal to the Provincial Court, it was determined, that, 
although the settlement, which Was exclnsively made with He- 
munchul Siugh, might have been fraudulently obtained, it never* 
theless gave proprietary right for the time; and it was the duty of 
the Ranee, if she wiahed-to set it aside, to have brought an ac¬ 
tion for ^jossession within the period of its duration, when, if she 
succeeded in establishing her aemindaree right in the Civil-Court, 
her name would have been ordered ta be substituted for that of 
Hemunohnl; but that, while the settlement subsisted, (as it had 
never been set aside), the sole responsibility to Government, and 
consequently the sole right for the time being, would rest with 
the person with whom it was ooucluded. The Piovincial Court 
therefore, considering the zemindaree rights of the Ranee to have 
been suspended during the peiiod of the triennial settlement con¬ 
cluded in 1210, rejected her claim to the profits. 

On a further appeal to the Sudder Dewanny Adawlut being 
preferred by the Ranee, it was, ultimately determined (present 
H. Colebrooke and J. Fombelle), that the settlement in the name 
of Hemunchul, though made without reservation, would not have 
set aside any engagement for the profits or otherwise, had such 
been proved asraiust him; but for this, a specific deed in writing, 
or other equally conclusive evidence, was necessary, which was 
no where given in evidence or pleaded by the Ranee; her claim, 
therefore, for a share in the proceeds, without such an engage¬ 
ment, was deemed inadmissible, and the decision of the .Provincial 
Court was affirmed, with costs against the appellant. 
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CASES in THE SUDDER DEWANNY ADAWLUT, 


RAJAH GREESH CHUND ROY, Appellnnt, 
- versus 

May2Gib. OMESH CHUNDER ROY and Others (Heirs of Mohesu 

Chund), Respondents. 


into an 

CtKHSC- 

menl to 
pay to A 
the same 
aum aitnu 
ally as 


A, has an THIS was an action brought by Raj ih Mobesh Cluind, iho 
antmity father of respondents, to recover the sum of 31,000 rupees, 

annuity, due to him from the estate of .Rajah Greesh 
estate ■ in Chitnd, zemindar of Niidilea. It was set forth in the plaint, that, 
a dispute on the death of Kishen Chund, tlte coinmon ancestor of plaintiff 
respecting and defendant, the zemindaryof Nuddea was not divitled as pres- 
il'eiiters by the Hindoo law, but was settled on Sheo Chund, tiie 

into an eldest son, by bequest of his father; and pecuniaiy provisions, pay- 
engaac- able out of the proceeds of the estate, vveie assigned as a main- 
menl to tenanrc to the rest of the family; that this bequest was confirmed 
the same decree of the Courts, (vide page 2, vol. 1, of civil reports,) 
itum annu- ® suit preferred by a younger branch of the family, to set it 
liliyas*'’ aside, and to obtain his legal share of tlie estate; that the decree 
in:iy be this case, hoivever, provided for the regular payment of the 

court annuities, and fixed their amount, and, amongst the rest, that of 

other an- the plaintiff ftlohesh Chund. That, on the death of Sheo Chund, 
niiitnots his son Kshor Chund took possession of the estate, and on the 
under sinii-piga^ that from different rauses it had greatly fallen in value, re- 
duced the amount of all the annuities payable out of it, and ten< 
engage-* dered to each annuitant one-half of the amount of his oritrinul 
nient held stipend, and to the plaintiff at the same rate;- that the other 
to be bind- parties immediately instituted suits in the Civil Court of the zillah, 
from”hc plaintiff was about to seek the same redress, when 

d-ite. of J'shor Chund entered into an engagement to abide, in his case, 
cxcciiiioo, by the decision which might be ultimately passed in those suits 
blit not to already instituted; promising, that‘‘ if their annuities were again 
ference'to to be paid in full, that of Muhesh should likewise be 

previous paitl; and if any reduction in theirs should be authorized, 
balances; that of his. should be reduced in the same pioportion;” that 
the en- the cases abovementioned were decided in favour of tlie plaintifl's 
nXcon-*^ in each, and they recovered the arrears of ilieir respective annui- 
taining ties in full, from the time of reduction ; besides securing, by order 

anyretroa-of Court, the payment of the old rate for the fuiiue; that 

pcctire there ■ was consequently due to' the plaintiff, in viitue of the 
provwioo. entered into with him by ihe defendant, the 

sum of 31,000 rupees, being the amount of arrears trom the 
period of, reduction. Eshor Chund having den ised since the 

H institution of the suit, was succeeded by his son Greesh Chund, 


have re¬ 
ference to 
previous 
balances; 
the en¬ 
gagement 
DO I con¬ 
taining 


who became the defendant in ,the suit. After denying that any 
m^reement, pf the nature set forth by the plaintiff, had bren made 
by his fathcr;,he entered into the same line of proof as had been 
attempted ip .the, jfbrpier suits, alleging, that the pensions an<l 
annuities had been fixed at a time when the estate paid upwards 
of ten lacks:pf EuRees revenue to Govei utneiit; bm that now it had 
been so muclii deduced in value by sales, public and private, as 
not to yield two lacks; that his father had therefore been com¬ 
pelled to reduce the rate of the annuities, with which the estate was 
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burthened; and lastly, that the plaintiff had nevef objected to the 18i3. 
reduction, but had always expressed his readiness to relieve -—‘-— 
the necessities of the zemindar to the utmost of his power. The Rajah 
plaintiff produced the written eneagement before alluded 
which his claim was founded, which document bore date 12 th Phal~ 
goon 1204, and was couched in the following terms: ** I, Eshorotne’ah* 
Chund, declare, that my uncle Ishan Chund has instituted aCbunder 
suit against me for the recovery 6f the full amount of, his *"** 

annuity, and that Mohesh Chund is on the same account about 
to institute another suit; that, should the amount, decreed to 
Ishan Chund by Mr. Redfearn be again directed to be paid in full 
to him on his present suit, I will also pay Mohesh his annuity 
awarded to him by that decree, amounting to 6,000 rupees; that 
should any reduction of Ishan Chufad’s annuity be authorized by 
the Court, in the suit now pending, I will pay Mohesh Chund an 
annuity equal to that which may be settled for Ishan Chund.’' 

The authenticity of the above engagement was clearly established. 

1'he plaintiff also hied the decree in whmh his own annuity was 
fixed at 6,000 rupees, as well as the decre*in one of the other suits, 
instituted by another annuitant, and alluded to in the written 
enaaKement, in which decree, the annuity was raised Jto the original 
rate determined in the former decr^ee, and the arrears awarded 
since the dote of the reduction. The Provincial Court considered 
the pleas of the defendant to be wholly unavailing, as being incon¬ 
sistent with the terms of the engagement, the authenticity of which 
liad been clearly proved ; and beiog of opinion, that thfe plaintiff 
was entitled unifnrmly, tp the rale fixed in the original decree, 
independently of the engagement, (which implied, that the same 
should be paid to the plaintiff, as might be decreed to the other 
auiiuit!inrs)passed a oecree in his favour for the amount claimed, 
with costs; providing, at the s.imc time* that, if defeodsmt could 
produce leceipts, or other proof of the payment of a larger sum 
than the plaintiff had credited in the account, the Zillah Judge 
should receive such proof, at the time of executing the decree,and 
should deduct the excess thus proved fiora the amount awarded 
to the plaintiff. 

Not satisfied with this decision, Rajah Greesh Chund preferred 
an appeal to the Sndder Dewaiiny Adawlut (present J. Fombelle 
and J. Stnait), where the decree of the Provincial Court was 
nmended to this effect; namely, that the heirs of Mohesh Chund 
(he bavinu in the mean time demised) should receive the arrears - 
due. on a calculation of the difference of rates between the ortginai 
and the reduced annnilics, from the date on which the engagement 
adduced by the plaintiff was cnteied into, up to the date of 
Mohesh Chiind’s death, but not for any antecedent period; it 
appearing to the Court improper to award airears from the date of 
the reduction of the annuity, as tlie engagement, on which the 
claim rested, contained no provisiou for balances already due at 
the time of entering into it. 
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1813. 
May 29tli. 


GOURKfSHWUR ACHARJEA, (adopted son of Gunga 
Diseh Chowdraen, deceased,) Appellant, 
versus 

SHEOO BUKHSH SING, Respondent. 


ffol^oTan** THIS was an action brought by Sheoo Bukhsh for the recovery 
estate bor- of 695 rupees, the amount, principal and interest, of a debt on 
rows bond. The plaint stated, that, in the year 1201, B. S., conside- 
rable arrears being due to Government for an estate, called per- 
inoi/rof Sing, Kishen Kinkur Ameen, the manager of the 

am-Hrs of estate, borrowed from Sheoo Bukhsh, the piaintifT, the sum of 501 

n'vt'tiiie rupees, giving a bond for the amount, payable in one year, in the 

^ue lo name of his employer, Sham Kiswur, and in that of Giinga Dibeh, 
a sharer in the estate. That the money was weighed by Sheoo 
iiig a bend Cliurn, and paid into the hands of Sham Acharjea, nephew of 
iu the Sham Kishwur, who applied it to the liquidation of the arrears due 

naintM)f to Government. Sham Kishwur having demised in the interim, 

jj'rletors, action was brought^against Kisiien Kinkur, Sham Acharjea 
one of ’ ^‘•id Sheoo Churn. Gunga Dibeh was not made a party to the 

wliom oiiginal suit; the plaintiff having no evidence of her being con* 

cerned in the transaction, or of her having received any part of the 
sX'po's” The plaintiff filed the bond on which hi.s claim w.is 

*essi(Hi at founded, and produced evidence in proof of its execution and of the 
the lime, payment of the money. The defendant, Kishen Ktnkiir, admitted 
deternmi- having borrowed the money, and. written the bond iu the names of 
the mana- Kishwur and Gunga Dibeh, (whose name was introduced, 

ger IS per* because she was a nominal proprietor, though Sham Kishwur had 
jKinally the entire management,) but maintained that fie could not be 
responsible lesponsible; the money having been applied to the liquidation of 
auioiinTia which bad accrued on the estate; and he having acted merely 

the first “i the capacity of an ag^nt for Sham^ ^ishwur, as was evident from 
in.stan<'c, the terms of the bond, which special that the sum was advanced 
wiili light for the Government revenue, and^^^iefore, must have been on 
from'tbc^'^^ account of the proprietors of the^state. The other defendants 
lifirs of tbcgenerally all knowledge of the transaction. Under the 
deceased acknowledgment of Kishen Kinkur, the Zillah Judge was of 
pna.ses?or opinion, that he was answerable, in the first instance; but as it 
laie'^orf* appeared from the statement of the plaintiff and the evidence of 
wiio’se iic- witnesses adduced in support of it, that the defendant, Sham 
count the , Acharjea, was a party in the transaction ; and as he had succeeded 
loan was jjy inheritance to a 1 ana, 6 guada, .3 cowry share of the estate, 
contractr . revenue of which the money was advanced, the Judge 

considered him liable for a proportion of the debt, and calculating 
the interest to the date of the decree, which raised the amount to 


873 rupees, 8 gundas; decreed 724 rupees, 8 anas, 6 gundas 
against Kishen Kinkur, and 148 rupees, 8 anas, 2 gundas against 
Sham Acharjea; against Sheo Churu, who was no otherwisa a 
party tbaa from having weighed the money, the plaintiff's claim 
was dismissed. Kishen Kinkur preferred an appeal from this 
decision to the Provincial Court, on the plea, that as he only 
acted as an agent, he should not in equity be made responsilile 
for a debt contracted in ..the course of his management, solely on 
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uocount and for the benefit of the owners of the land. The Pro- 1S13. 
vincial Court observing that thefe was no'reiaSo»i to-doubt tllat —' 

Kis'hen Kunkiir acted only as agent in the trtni«action,*and 
the money was taken up solely for the payment of the Govern- 
ment revenue due on the estate (an apt to’which a manager was sheoo 
held fully competent), considered the estate itself, and conse- B«khsh 
quently the present holders of it, liable in the first instance. They 
therefore amended the decision of the Zdlab Judge, by removing 
the responsibility from Kishen Kunkur to the other sharers,“whe¬ 
ther parties in the transaction or not; The sunt for which Kishen 
Kunkur had been made liable was accordingly decreed against 
Giinga Dibeh, Chundun Rishwur, Brij Kishwur atid Nubkislmur, 
who then appeared to hold the lands in joint property with Sham 
Acharjea, in proportion to their respective shares. On the appli¬ 
cation of Gunga Dibeli, for leave to prefer an appeal from this 
decision, she was first directed to apply to the Provincial Court 
for a review of their decree, and on the application being rejected, 
a special appeal was admitted by the .Sudder Dewanny Adawlut; 

It not appeai insr that any of those against whom the decree was 
passed* by the Provincial Court, had ever been heard in refutation 
of the claim. Gunga Dibeh having demised in this interval,.her 
ado[>ted son Gour Kishwur Achaijea appeared to prosecute the 
appeal, ft was contended on behalf of the appellant, that Gunga' 

Dibeli could not be liable for the share decreed against her, as 
the debt had been contiacted at a time when she had nothing to 
do with the estate, and was for the revenue of a year antecedent 
to her possession. With the view of ascertaining the truth of this 
plea, aieference was made to the Board of Revenue ; and from the 
answer it appeared, that at the date of the bond (January 1706.) 
the lands in question were entered in the name of Bishen Ram, 
deceased, f.ither of Sham Kishwur, who was in possession and 
answerable for the revenue. It appeared also, that about six 
mouths after the date of the bond, Gunga Dibeh had pre* 
sentJ'd a petition to the Collector, praying that another manager 
should be appointed, and that her lands should be separated from 
the rest of the estaUi; and that this was answered by a counter 
petition of Sham Kishwur, in which he maintained his sole undis¬ 
turbed possession and proprietary right, in consequence of which 
counterpetition Gunga Dibeh’s claim was rejected, and she was 
direrred to bring an action in the Civil Court. Under tliese cir¬ 
cumstances, and because Kishen Kuukur never declared himself 
the agent, of anv one, except of Sham Kishwur, the Court of Sud¬ 
den Dewanny Adawlut (present H. T. Colebrooke and J. Stuart), 
were of opinion, that Sham Kishwur alone, if living, would be 
unswerabU; for the amount of the debt, as being the only person 
ill possession at the time it was contracted ; and that there were no 
giounds for considering the amount a charge on the estate, tor 
wliicli, whoever might come into possession would*-be liable, 

'I he Court therefore reversed so much of the decision of the Pro¬ 
vincial Court as declared the shares liable in their respective 
proportions; and decreed the amount due, with costs, against 
Kistieii Kunkur, leaving him to recover from the heirs of Sham 
Kishwur. • ' ' ' 


vox,. 11. 


K 
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1813. MUSSUMMAUT NUNDKOONWUR BEEBEE, (Pauper,) 

-- « ’ ' Appellant^ ' 

June 2l8t. versus 

RAM LOCHUN SING, BUD DUN CHUNG SING; and 
Others,? Respondents. 


THIS was an action brought by Mussummaut Nnndkoonwur, 
to recover possession of 637 beegas, 6 biswas of lakhiraj dewuttur 


Lands 
claimed as 

^under'^ land, from which she had been dispossessed by Ram Locliun and 
title deeds Buddun Chung, the auction purchasers of kismut Aindoobee, in 
registered which the sai^ land was situated. 'Ihe produce for ten years’ 
in the tozee estimated At 652 rupees, 15 anas, 10 gandas, and 
damages vieTe also claimed to the amount''of 9,919 rupees, 
differing I ana, 15 giindas, being the sum alleged to have been received 
from the by the defendants from the lands, during the period of dispos- 
that^office **‘'*^®*‘^’^* * plaintiff stated herself to be the wife of Rajah 

with res- ’ Soondur. Nerayofl, who held the lands in dispute under a title of 
peettothe lakhiraj dewuttur, of which the original grants were not foith- 
l.uidsspe- coming, but there wete three writings of Mr. Dynely, superin- 
the^back of the 6 o 2 ee zumeen dufter, confirming the title of 

the title Soondur Nerayon, and bearing date, two of them the 10th of Janu- 
doeds, lieid ary 1785, and the other the 5th of November of the same year, 
to be a valid They were founded; as appeared by their tenor, on mofmsil soorut 
crautfr^ Afl/fi, duly attested and authenticated, shewing the hereditary 
assessment, ri^ht and possession of Soondur Nerayon and his ancestors, for 
so far only, several generations. These title deeds which the plaintiff pleaded 
as the title be of ef|Hal' validity with an actual Sfomwd, wete registered 
mponr” regulation 19, ‘1793, in the years 1796 and 1797, and 

wiili the were duly niHubered andsigned by tlia Collector. At the back of 
records of each wa« a list of the villages, the ititle to which it conveyed. 
the batee Soonduf Nefayon made Over the lands he held under these deeds 
mother, Roy Koonwar Beebee, who transferred ihem by 
gift to the plaintiff, a short time before her death. The deeds of 
gift were ..exhibited amongst the,other papers,- and not questiorted 
by the defendants- Soondur Nerayon, the original bolder, was also 
pfoprietorjof the aeraindaree Kasbecjoia, wbiob paid a revenue 
to Government. In-tbeiyea-r 1796, he fell into anears, and 
kismut Aindoobee of this estate, being sold in satisfaction of 
them,, was purchased by Ramlochun and Budd-un Chung the 
defendants# on the 3d of September following. To this kismut 
much of the lakhiraj land was attached. The defendants were 
at oncO put in possession of the whole of the lands pAvitig 
revenue; but further claimed what the pialntiff was holding as 
lakhireff t lit 1206 Umle9 (about 1798,) they got possession of 
the lands, and this action was brought by the plaintiff to recover 
them. The defendants maintained in their answer, that the 
plaintiff stillbeld all the deumttter l&ndt to which she was entitled, 
and ttirai .’What they fad taken possession bf were 
alieo|^ from.-the zemindaree and consequently included in 
Lh«JB^rchaj^; that the plaintiff had orgiually a 

j-i^r tolands under different Sunniidr and title 
d^ls; but ^maintained, that the detail of the lands, as entered in 
those produced, was fabricated, and did not correspond with the 


zumeen 

dufiUT4 
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entries in tbe batee mmeen dtifiur ; that these deeds n»n?t therefore *813. 

have been falsified, and ought eot to be admitted. In .pioof of this “ 

assertion, the defendants produced copies of the records of the 

office above alluded to. in which theentiies under the head of each Nundkoon* 

of the title deeds as distinguished by Us number, did by no means wurBeebee, 

correspond with tbe detail at the back of those deeds. They also ’• A®*® 

produced the mofmsil mouza-‘Waree aecountof two years, with a 

view to show that much of the lands claimed by the plainlifiT had ,|„nCbund 

paid a revenue ior those years i and had not been umt'ormiy held Sing hu 

as lakhiraj. The defendants further set up a claim to resumeoiheri. 

the lauds, even thougii they might be held as lakhirajy under 

their general zemindaree rights, on the ground of the insuffici* 

ency of the title deeds exhibited by the plaintiff. This plea was 

however over-ruled, as the lands were of an extent exceeding 

one hundred beegahs, and therefore by the regulations, the right 

of resumption, if the title were invalid, would rest with Govern- 

inent alone. The Judge of the Zitlah Court observed^ that the 

certificates of the superintendent of the bazee zumeen dufter 

boie on the face of them evident marks of authenticity, having 

his confirmation and signature at length, and also the certiilcute 

and signaiuie of the Collector who registered them, he accordingly 

udinitted their validity intoto; and although tbe details at the 

back of tliem did not exactly correspond with the copies of the 

records of the bozeezumeen rfw/ifMf’produced by the defendants, 

he remarked, that there was no security that these copies might 

not have been falsified, especially as they did not appear to have 

been veiy clearly drawn out; nor were the records themselvps 

verv regularly or corrcctlv kept. The statements in the plaintiff's 

deeds on the contrary did not exhibit the slightest erasure, or 

alteration; nor was there theleast reason to think they could have 

bten written at a different period from that alleged, as they bore 

the signature of the Dewan and Omla of tbe superintendent of 

ilie tune, and were on the same paper with the deeds themselves 

On the above giounds, the Ziltah Judge thought the plaintiff en - 

titled to possession of ail the lands mentioned in the statements, 

at the back of Mr. Dynely's certificates, that had not been since 

resumed bv Governim nt, and that the defendants could have no 

claim to such lands. With respect also to the claim ibr damages 

for wliat had been received by the defendants during the period 

of dispossession, the .Judge thought the plaintiff entitled to recover 

the amount claimed, which seemed very equitably calculated. 

He therefore passed a decree in favour of the plaintiff, with full 
costs against defendant Ram Lochun Singh, and Buddun Chung 
Singh, pieferred an appeal from this decisioa to the Calcutta Pro¬ 
vincial C<)urt, wliere a difference of opinion arose beween the two 
Judged who sat upon the case. The Officiating Second Judge con- 
cnireU with the Ziltah Judge in giving every credit to the title 
deeds pioduced by Mussumroaut Nund Koonwur, and conceived it 
pioved from thc;^, that tbe lands in dispute had been Unkhiry 
from a period antecedent to tbe decennial settlepent, whence 
there was no reason to believe they coul4 haveubeen included , 
in tbe purchase oi the appellants;. especially as-the htbundee 
of the sale did not appear to cootatu any of t|;e items detailed in 
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1813. them. Although therefore the title to the lukhiraj tenure might not 
' bv-perfect, 33 the lands held under it exceeded one hundred 

STnssnin- bcogahs, and theplaintifFhad been in possession before the decennial 
kundkoon- settlement, the Second Judge conceived that the right of resumption 
wniBeebee, would rest with Government alone; and that the appellants could 
i>. Ram have no right to interfere, much less to dispossess the respondent 
their own authority. He thought therefore, that the decree of 
the Zillah Judge should be confirmed, as far as it restored posses¬ 
sing and sion to vcspoudeiit; but with respect to the claim for damages, the 
others. Second Judge remarked, that they were estimated entirely accor¬ 
ding to the calculation of the plaintiff, and that no evidence, or 
other proof had been adduced in support of ber statement. He 
was consequently of opinion, that, as this claim involved a different 
point, a separate action should have been brought for it; and that, 
even in the present Stage of the business this should be directed. 
The Senior Judge of the Provincial Court was of opinion, that 
the decree of the Zillah Judge should be reversed. The title deeds 
of the respondents he conceived to be of very questionable validity, 
from the circumstance of the great variations which in many 
instnnees appeared between the details of the lands at the back 
of those deeds, and the entries in the records of the bazee zuniecn 
iiuftnr. He remarked, that the copies of these records., which 
the Zillah Judge had been disposed to reject, were authenticated 
With the signature of the present .Secret.aiy to the Board of Reve¬ 
nue, and could not therefore be doubted; but that the signatures 
on the certificates were of a long time back, and might have been 
forged or colUisively obtained. He remarked also, that the mo?/- 
znwdrcf, account of the jumma of Amdoobee for two years (1201 
and 1202, Umlee), filed by the defendants, conformed in some 
respects, and paiticiilarly in the amount of the jumma, with tlie 
lothundee account prepared on the occasion of the sale of the 
zfmindarce; and in this account several of the lands, .‘.tated in 
the certificates to have been gianted as lahkiraj, were entered as 
assessed witli a jtimma: this he thought afforded a further reason 
for the rejection of those documents. Under these circumstances, 
the Senior Judge thought the appellants entitled to possession of 
the contested lands, as a part of their ijurchase; and that the 
dispossession was legal on their part, under section 10, regulation 
10, 1793; According to a pro\i^ion in the legulations then in 
force, which gave the .Senior Judge of the Provincial Court a 
casting voice, in cases open to a further appeal to the Sudder 
Dewaiiny Adawliit, a decree was given by the I'rovincial Couitin 
conformity with the. opinion of the Senior Judge. 3'he respondent, 
Nund Koonwur, preferred an appeal from this decision to the 
Sudder Dewanny Adawlut, where it betug thought necessary that 
the authenticity of the. copies of the reeord.s of the bazee zumeeyt. 
dvftur should.be placed beyond a doubt, the originals were sent 
for from the Board of Revenue. On comparison, the cojlies proved 
to be perfectly correct, in comparing also the,entries in the.se 
records with the deeds themselves, according to their numbers, 
there could'be no doubt of the authenticity of the body of them, 
lint considerable variations appeared in the details of the lands 
endorsed on the deedS; and in those statements entered in the 
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records. The cause of this it was impossible to traco, ^ut in de- 1813. 

termining the extent and situation of the land hoiu .under a title - 

admitted to be good, it was necessary to abide by one or the other 
statement; and the preference of authenticity was of course given 
to the oHicial records. In this view of the case, it was deternuned, wurBeebce, 
that the purchase of the respondents gave them no right over any »• Rani 
of the lands held Free of assessment by the appellant, if entered in 
the record of the bazee zumeen duftur ; and that the appellant chung 
was entitled to recover any of such lands from which she might Sing and ° 
have been dispossessed by the respondents. The decree of the others, 
h’rovincial Court was therefore thus amended (present 11. Cole- 
brooke and J. Fombelle): possession was decreed to the appellant 
of all lands included in her title deeds, as far as entered in the 
records of the bazee zumeen dnftur, and it was declared, that 
whatever might not have been so entered, must be presumed to 
have been subsequently alienated from the zumeendaree: and is 
therefore resuinable by the purchasers of the zumeendaree title, 
under the provisions of section 10, regulation 19, 1793. To render 
the decree more specific, a list (drawn up from a comparison of the 
deeds with the records) of all the lands to which the appellant 
would be entitled under the above provisions, was added to it, and 
it was declared that she could have no claim upon any others. By 
this list it appeared thatiustead of 1,766 beegas, 5 biswas to whicii 
tlie appellant laid claim under her three title deeds, she was only 
entitled to 887 beegas, 10 biswas. This land was however decreed 
to be her right, whether she had ever been dispossessed from it by 
the respondents ox not. It was further provided that each party 
should pay their own costs in all three Courts. ^ 


FRANCIS IK^USR, Appellant, i8i3. 

versus - 

ALEXANDER HAIG and Others, Respondents. Janc2C(h. 

THIS was an action brought by Alexander Haig and others, A, an indi- 
(indigo planters) to lecover damages from Francis Rou.se, also 6"^ 

111 ) indigo planter, for having forcibly cut and taken away *|||” 

plant fiom the lands of seveial ryots, who bad received advances 

trom (he plaintifis, and entered into engagements to deliver the on ona.iic- 

whole produce of their lands to the phuntiiFs factory. The 

damages were laid at 4,68A rujiefs, being the average value 

the quantity of indigo which might be yielded by 294 beegahs, 10 tbe indigo 

biswas of land alleged to have been stripped; The; defendant plant lao- 

took no e.xception to the facts as stated in the plaint, and admitted B, 

the accuracy of the valuation of the indigo; but pleaded, that the 

ryots whose crops he bad sei 2 ed, bad received ■ advances liom sewsthe 

liimsclf; and that the seizure vvas made in satisfactbn of the crops of 

engagements which they had entered into .with. Itirn; .that 

qiiently ihe ryots alone could question the If^ality of the. seizure, a,',Vls 

and that he was on no account responsible for it to the pbintifls, sued i>y A, 

This demurrer was over-ruled by the Zillgli Judge, who was offor da- 
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1813. 0{>inioB thst the plaintiffs, being the persons chiefly interested, 

-- were entitle^ to sue for indemnification for loss actually sustained. 

TOAges. With a view to ascertain from whom the ryots had received ad- 
cfUhaTThc and for what i^nds (which could only be determined by 

action enquiry on the spot), the Zillah Judge deputed an aumeen to enquire 
brought by into those circumstances, and to ascertain the average produce of 
b’ io*rc*^ description of land, and the other points fdrming the basis of 
cover da. plaintiffs calculation of the damages. The report of the aumeen 
lunges will Stated that the plaintiffs had produced before him their accounts 
not lie; and the register of those to whom they had given advances, as 
ihat A, aigQ engagements of the ryots; from which ,it, appeared that 
the^ciiulva-received large advances from the plaintiffs. That he 
tors for measured the lands alleged to have been stripped, and found that 
breach of they even exceeded the statement made of them in the plaint, 
mfnt'^aud produce per beegahi being frequently forty or 

tiiVt the bundles, whereas the plaintiff had estimated it at but thirty, 

riiitivators That he took the evidence advanced by the plaintiffs to prove 
have their that the plant was forcibly cut by the defendant’s people, which 
r*aia^fB be considered as satisfactorily established; and lastly, that 

^ ’ he called upon the defendant to produce his papers, in proof of 

the ryots having taken advances ftom him, but after repeated calls 
none were produced. The Zillah Judge considering the plaintiffs 
case.to be made out from the report of the aumeen^ called upon 
the defendant to prove that advances had been made by him. 
The defendant however rested his case solely on the demurrer 
regarding the plaintiffs right of action. The Judge, in decreeing 
the damages, estimated them according to the aumeen $ report, 
which made them somewhat above the rate at which the plaintiffs 
had.calculated them. But he tnade a deduction of 60 rupees a 
maund from.the price of the indigo the land might have yielded, 
on account,of the expences of manufacture, and awarded damages 
to thf amount of 3,019 rupees, 4 anas, 10 gundas. 

An appeal being preferred to the Provincial Court by Mr. Rouse, 
the Second Judge was of opinion that the action of the plaintiffs 
would lie against the ryots, in case they had failed in the perform¬ 
ance or the conditions on which they had received advances; but 
that the ryots .are proprietors of the crops while on the ground, and 
they only could complain against any illegal seizure; as being 
the imme4>Ate sufferers. He therefore thought that the plaintiffs 
should be directed to bring their action against the ryots, under 
the engagements they had taken at the time of making the ad¬ 
vances, and that the ryots should be left at liberty to sue for the 
' damages they might have sustained in consequence of the defen¬ 
dant’s seizure, but^that the presedt action ought to be dismissed. 
The Senior was of a contrary opinion, and agreed with the 

Zillah Judge in tliinking, that as the plaintiffs were the sufferers 
by the act of ihe defendant, they had a good claim for damages. 
His opinion, therefore l^ing in concurrence wUh the Zillah decree, 
it was afSrmed with costs. On a farther appeal by, Mr. Rouse to 
|iie 8addet'Dewenny vidtS^wiat, it appeared that the .engagements 
entered into % Wots were to this effect, “ that they would 
deliver the whole pfq4^n<!e; and if from inattention, or any other 
cause, the full j^dqpee should be deficient, they should be liable 
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for damages, to be"*calculate'd according to the value of'ItiBigo 

yielded by the best description of land.*' Tliie Court (present J. - 

Foinbelle and J. Stuart) in consideration of the nature and 
of the engagetnent, determined thattlie lilaintidTs Had no imihe' 
diate interest,- Avhich could entitle them to damages against aHxigsnd 
tliird person for forcible seizure of the indigo plaint; that iheyotbers. 
ought to have come upon the ryots who had entered iiitb this 
engagement; and that none but the rVOts themselvea had any 
right to sue the defendant. The Court therefore were of opinion 
that the present suit ought to have been dismissed, and accor¬ 
dingly reversed the decision of the inferior Courts. Both parties 
were however directed to pay their own costs. 


MAHARAJA BISHfiNATlI ROT, Appellant, 1813 . 

VCTSHS 

KUREEM-OOLIAH CHOWDHRY and MOONSHEE July 2 i«t. 

INAYUr OOLLAH, Respondents. 

THIS was an action brougbt by BisUenath Roy, in the Zillah A purchases 
Couitof llajeshahye, on the 19th of December 1806, (and 
wards removed under the provisions of regulation 13, 1808, into the which wyra 
Provincial Court of Moorshedabad), to recover from Kuieera-oollah set up to 
Chowdhry and Moonshee Inayut-ooilah, possession of a village auction for 
called Beree Chiipla, the annual produce of which was estimated 
at 5,001 rupees. If was set forth in die plaint, tbat^ at the sale j,y e^ploy- 
of certain parts of the zemindaree of the plaintiff, on the 17th of log a de- 
Cheyt 1206, B. S., corresponding with the iSth of March 1800, 

A. U. in satisfaction of arrears of public revenue, the plaintiffhim- 
seif purchased the village hi dispute, for the sum of 6,050 yfipees, xhis de¬ 
in the name and by the agency of his confidential servant -Jugge- pendant by 
nath Roy, whom he furnished with funds for the purpose.;. that, *“**'ority 
the name of this person was registered in the Collector’s office as 
the real purchaser, but that he executed m ikrarnameh or ac-them to B, 
kiiowledgment in writing, purporting, that the purchase was made by a deed 
solely for and on behalf of the plaintiff; that neither he nor his hye lil- 
heirs possessed any right or title to the same, and binding hiinself ^ 
to perform no act relative thereto, without the concurience and and coiidi- 
approvdl of the plaintiff; that, in the year 1208 , the plaintiff had tionnl sale, 
occasion, to repair on business to Calcutta, and during his absence ®hub 8 .de 
the ilefeiidant Kureem-oollali Chowdhry, by the connivance of ^ * 

other defendant, Moonshee Inayut-ooilah, an officer under the Aftenvarda 
Collector, procured the registry of liis own naitt^.iu place of thatbnngsa 
of Juggenath Roy, by wliich means he unlawfully obtained, and 
bad since continued in possession of the village, for the recovery 
of which the present action was bronght. The defendant Kureera-pica’that 
oollah Chowdhry denied the purchase of th^ village by the plaintiff, b had 
and contended that it was purchased at auctlob by Juggenalh®***'?*'* 
Roy for himself; that Juggenath being unable to pay the amount 
of the purchase money, executed to two persons, named Hureethe mori- 
Pershad Besee and Bulrahi Besee, deeds of bpe-^il^wv/ct or mort? ass's 



72 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


monev. 
)jllt tlic 

HUitiiin 
]llll ctlilM'' 

by A,hav- 
jnti beta 
ill (liifct 

tif tin* rc- 
^iiliilious, 
and A 
liaviii)' 
rtiTiv'fd 


gage and coinlitional sale (redeemalile'within eight days) of the 
village in dispute, for a loan of 3,800 rupees; that, with this sum, 
ho paid the amount of the purchase money, and afterwaids re- 
df'emtd the deeds execMed to the two persons abovementioned, 
by borrowing from Kadhakishen Ghose the sum of 6’,500 rupees, 
for which he moitgagod the said village, with a condirion of even¬ 
tual sale; that, before the expiration of the stipulated period, he 
again executed deeds of hye-bil-wvfa on this village to the defen¬ 
dant Kureoni-oollah Chovvdhry, for the sum pf 7,421 rupees, and 
discharged his debt to Eadha Ivishen Ghose; that the period 
spcidfled in these deeds having expired without the mortgage 
beiinj ledeemed, the sale in consequence became absolute, wheie- 
upon he [iieferred an application to the Collector, from whom he 


more tor obuuifd an order for possession, and for the substitution of his 
tliuiT.'c** name in the office in lieu of that of Juggenath Iloy. I’lie other 
tf iv^for defendant, Moonsliee Inaynt-oollah, merely denied the allegation 
ihi'iii, wen of liis connivance. The Froviiioial Court of Moorshedabad con- 


;ul.iiiuirif( ••isidered, that the plaintiff had failed in proving his purchase, and 
that, it was extremely improbable he should, from his 
lo"ci] own funds have purchased the village in dispute, for the alleged 
iisiinoiis pi ice, when it was obvious, tbat„ he might have prevented the sale 
iiit.'iest, of bis hinds, by discharging the arrears due oil account of them ; 
flui doubts existed of the authenticity of the ihrarnnmeh stated 

judjie it by the plaintiff to have been executed to him by Juggenath Koy, 
iiec<^snry from its not having been written on stampt paper, or attested by 
to iiiri^ii- jbe signatures of any respectable witnesses; that, admitting the 
auihenticity of that document, the action of the plaintiff (under 
allocation, condition therein ^specified) might have been maintained 
iiiiil re- against Juggenath Hoy, if it were proved that he- sold the villajre. 
j.‘c-to<l the ir, dispute without the concurrence of the plaintiff, but not against 
c aim ot A. jb^ purchaser from him ; that the plaintiff'never urged his claim 
duringthe lifetime of Juggenath Roy, but had now instituted a 
suit after a lapse of a period of four years since the decease of that 
person; that a proclamation had on the lOthof April 1800, been 
issued by tlie Collector of the district, requiring all holders of lands 
in fictitious names, to attend witliin three months and register tlieir 
leal names in his office; but that neither the pLimtiff’himself, nor 
any one on his behalf, had appeared ; that the execution of the 
niortgaire and conditional sale of the village in dispute by Jugge- 
iiath Roy to the defendant Kureem-oollah Chowdbry, was proved 
by the authenticated copies of the deeds duly registered at the 
time of the contract, and produced in evidence by the defendant, 
and that the defendant’s title to possession was also proved by a 
punuanna dated 6th of July 1801, bearing the official signature of 
the Collector of the district, appri/.ing the ryots, of the village ncree 
i^hupla having become the propeity of the defendant. Kureeni- 
oollah Chowdbry, and empowering linn to collect the rents of the 
same. On these grounds the Erovintdal (>ourt dismissed tlu* 
ci.iim of the plaitiliff with costs. On flp|>eal by the plaintiff from 
(he above decision to the Siiddor Dewanny Adawlut, he addueed 
evidence to prove his purchase at auction, and in the course of the 
trial, admitti-d that the deeds of moitgage and coniliiionai sale 
granted by Juggenath Hoy, on the village in dispute, for the sum 
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of7,4‘21 rupees to the defendants in the name of Kuroem-oollali i8l3. 

Chowdhry, were executed with his concurrence, but pleaded, that -;— 

the defendants had, in violation of the regulations, deducted in 
advance from that sum usurious interest to the amount of 900 
rupees. The Court (present J. Fombelle and .I. Stuart) on consi-KurJcm- 
dcration of the evidence brought forward in the case by theoolUli 
appellant, determined, that he had proved his purchase (at • 

auciion) of the disputed village, but held, that his title being 
founded on a direct violation of the regulations, could not he oollali. * 
supported. The fourth clause of section 29. regulation 7, 1799, 
prohibits defaulting landholders, whose lands may be sold by 
public sale for the discharge of arrears of revenue, from becoming 
the purchasers, directly or indirectly, of their own lands so dis¬ 
posed of, under penally of forfeiture to Government. The Court 
oliserved, that had the possession of respon'lents been fraudulent, 
the estate would have been liable to forfeiture to Government, 
who miijht perhaps, on a consideration of any circumstances in 
favour of the a[)pellant, have been disposed to restore it to him. 

It hud therefoie been deemed ])iO|)er to make the respondent 
shew his title, in support of which he had setup a d^e-bil-wu/a 
sale fioni the agent of the appellant. Such sale was admitted by 
the appellant, but he pleaded that usurious interest, in opposition 
to the regulations, had been taken in advance at the time o^^ihe 
sale. On this plea of the appellant, the Court did not consider 
it necessary to institute an enquiry, which had for its object the 
exposureot a defect in the title of the respondent, that would not 
be available to the appellant, although it might render the estate 
liable to forfeiture, more especially as, after deducting the amount 
of the alleged usurious interest, the appellant would be found to 
have received more than he himself paid for the contested village. 

'I he decree of the Provincial Court was therefore affirmed by the 
Sudder Dewanny Adawiut, and ifie appeal dismissed witii costs. 


VOL. ti 


L 
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1813. SHAM SINGH, Appellant, 

““ versus 

Julyasth. MUSSUMMAUT UMKAOTEE (on the part of Kalee Sor 

Singh, a minor), Respondent. 

By tie TH IS was an action brought by Sham Singh in the Zillah Court of 
Hindoo Bhagulpore, on the 1 Ith of August 1804, or the 28ih Sawun 1213, 
rent in Fuske, to recover from Mussummaut Umraolee posse.ssion ot a 
Mitliila faalf share of the talook of Bikrampore Chnkramy; of a pergun- 
(Tirhoot), naii*called Chye, and of the mouza of Jypoor Chohur, the annual 
a father jumma of which was stated at 6’,464 rupees. It was set forth in 
avra^Mlfe'^plaint, that an anceslrel estate, comprising the talook of 
whole an- Bikrampoor Chnkramy and the pergunnah of Chye, had descend- 
cehtrel jiro- ed by inheritance from Hurhur Singh to his two sons Jogr.ij 
perty to Singh the father, and Udbhoot Singh the uncle of the plaintiff; 
the excin- f^<lbhoot Singh being the elder of the two, his name was 

si.iiiofhis according to custom registered in the office of the Collector, but, 
other sons, that they transacted their affairs together, and jointly sliared the 
profits of the estate; That Jog raj Singh, having died in the year 
1192 Fuslee, the plaintiff succeeded in right of his father, to 
partnership with his uncle Udbhoot Singh; that, during their 
partnership, his uncle purchased with the profits of the ancestrel 
estate on their joint account, but in bis own name, the mouxa of 
Jyfioor Chohur and another village; that, in the year 1210 his 
uncle died, leaving his widow Umraotee and two sons, Kalee Sur 
Singh, and Zalira Singh ; that, in the same year, a ptoclamation 
was issued by the Collector of the Zillah of Tirhoot, (in which 
district the estate was then situated, but from which it had been, 
subsequently separated and annexed to that of Bhagulpore), lequii - 
ingthe attendance of any heir (ff the late Udbhoot Singh, for ilie 
purpose of foiming the settlement for the land revenue due on the 
estate; that, at tiiis time, the plaintiff was precluded by seveie 
illness from hearing of this proclamation; that the dcfcndaiiL 
Mussummaut Umraotee appeared as heir to Udbhoot Singh, and 
having procured the settlement of the whole estate to be concluded 
in her own name, took possession of the same, and vvrongfully 
withheld from him the half share, which he now sued to recover. 
The defendant Mussummaut Umraotee denied in general terms the 
truth of the plaintiff's statement, and alleged, that, Hurhur Singh, 
had a short time before his death, in the year 1182 Fuslee, made a 
gift of the whole of the estate to his eldest son Udbhoot Singh, 
her late husband, with a stipulation of a pecuniary provision foe 
the younger son Jograj Singh, the father of the plaintiff; that in 
the following year Udbhoot Singh took possession of the estate, 
which be continued to enjoy as sole proprietor until the year 1210, 
the date of his decease, previous to which he bequeathed the estate 
to his eldest son Kalee Sur Singh, a minor, and provided for the 
management of it by the defendant, during the period of hia 
minority; that, the plaintiff’s father had never enjoyed any share 
of tiie estate, in partnership with her late husband; and that the 
plaintiff had consequently no right to the portion which he claimed. 
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The pundit of the Zillah Court,^ to whom the Judg:e made a refer- 1813. 

cnee on the subject of the validity of the gift, alfsged by the -- 

defendant to have been made by Ilurhur Singh, in favour of her^l*®? 
deceased husband, declared the gift by a father of the whole of an 
ancestrel immovable estate to one of his sons, to the exclusion ofmautUm- 


another (where that ojther was not necessarily disqualified from raotee. 
participation, on account of some defect, natural or incurred), to 
be illegal; and stated, that sons were entitled to equal participation 
in an ancestrel estate. On the ground of this opinion, and of the 
evidence adduced by the plaintiff, which proved the purchase of 
Jypoor Chohur and the other village by Udbhoot Singh, on their 
joint account, possession of the. half share claimed by the plaintiff 
V as decreed to him in the Zillah Court. On appeal by the 
defiMidant from the above decision to the Provincial Court of 


Moorsliedabad, that Court having received an opinion from their 
pundit, declaring the gift whereby Hurhur Singh was stated to have 
conferred the whole of his ancestrel immovable estate on his eldest 


son Udbhoot Singh to be valid, a judgment was passed, reversinsr 
ilie decree of the Zillah Judge, and adjudging the plaintiff entitled 
to maintenance only from the defendant. On a further appeal¬ 
being preferred to the Sudder Dewanny Adawlut by Sham Singh, 
it appearing that the estate, to the half of which the appellant 
laid claim, had been generally considered as situated in the pro¬ 
vince of Mithiia. and the parlies themselves having, in anawerto a 
question put by the ('oiirt, admitted that their religious ceremonies 
coniiccted with funeral and marriage, and other observances, were 
go^criicd by the Mithila skaster, the opinions of the law officers 
of this Court, of the Provincial Court of Patna, and of the Zillah 


Court of 'I'irboot, were required as to the legality or otherwise 
(lUcordiniT to the Mithila shasfer) of the alleged gift by Hurhur 
of the w’hole immovable ancestrel estate to. his eldest son 


Udbhoot Singh. Thepunditsof the Zillah and Provincial Courts 
ddlbrcd in opinion with regard to the law in this case, such gift 
bennr proiiounrod invalid, by the pundit of the former Court, and 
valid hv that of tlie latter. The pundits of this Court being 
called upon to state, iindcr the Hindoo law* as current in Mithila, 

I St. Whether the arift pleaded by the defendant was valid ? 

‘2d. Whether such irift would be complete without seizin being 
given iliiring the life time of the donor? expressed their opinion as 
follows: 1st, If a Hindoo possessing immovable ancestrel property, 
some time ptevioiis to his death, express himself to this effect in talk¬ 
ing of his eldest son, •* he will become sole proprietor on my death, 
and my younger sou will be provided by him, with a suitable mairi- 
tfiiancethe gift (’.annot take place, from the omission of the 
woid da??, (donation) in the expression, which both, according to 
tiie shaaters and the current practice of the country, is essential to 
complete the gift: furllier, supposing the word efu? 2 , (donation) to 
liave been expressed in the above sentence, still, the gift cannot 
be considered valid, because a father and a son po.sses.s an equal 
right in ancestrel immovable property; consequently, the younger 
brother’s right is established, and the estate becomes joint property, 
the gift of which is illegal, and a verbal gift, under any circum¬ 
stances, of immovable property, unless supported hy ii hibbanameb^ 
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is invali l. The authorities agreeably to which this vyuvuslha has 
been delivered, are the Vivadit 7'ctiiacnri’, Smriti satuoochy u, Vtnada 
ckundraf Vivada chintatnimi, ani} tA\\er wtnks cuirent in Mithila. 

The fiist authoritv is the text of Yajny<iwufcya recorded in the 
ni drfa retnneara, Smriti sornoochyn, and other treatises : “ The 
right of a son, and a grandson, in property acquired by a grand¬ 
father, whether landed or other property, is equal. 

The second authority is quoted in the Vivnd'i refreacara, and is 
as follows: “ The shares of aucestrel pioperly, to which a son and 
a grandson will respectively succeed, are neither greater nor less 
than each other; the son of the deceased has no option to give it 
away.” 

The third authority is the text of Vrihuspati cited in the Vivuda 
re.tnacara, Smriti mmoQchyn, Vivadachundi'a^ and other authori¬ 
ties, and IS as follows : “ The right of a son and a grandson in pro¬ 
perty, whether raovable or immovable, acquired by a grandfather, is 
equaland in the Vivada chundra it is thus WTitten, “ a grandson's 
right in pioperly acquired by the gruudfather is recognized, even, 
duringthe life of the son.” 

'I’he fifth authority is a text of Vrihuspati, cited in the Vivada 
chintaniuni, Vivnda rcbiacara, Vivada chundra, and other authoii- 
tics, to this effect: “ 'I'here are eight things of which a gift 
cannot be made, 1st, joint property; 2 ik 1, a .«on; 3d, a wife; 4th 
a pledge; 5th, his wdioie estate; 6th, a deposit; 7ih, piopcrty bor¬ 
rowed for use; 8lh. any thing which he has promised to another.” 

T!ie sixth authority is cited in the Vivada chuitamuni; “ i’liere is 
no light over thiee things, 1st, joint piopcrty ; ‘ind, a son ; 3d, a 
wife; and any gift made of them, is invalid.” 

The seventh authority is cited in the Smriti satnnochyii and 
other books ; '■ A verbal moitgage of immovable pioncrty, for a 

peirod of ten years, provided it remain m the hands of the mort¬ 
gagee, IS valid ; a gift is not valid, unless there be a deed executed 
between the donor and donee.” 

. The eighth authoiity is the text of Mar'tchee to this effect; 
“ Sale, mortgage, partition, or gift of immovable propeity is valid, 
provided there be a deed executed to that efieot, in which case all 
cause of complaint is removed.” 

2nd, Supposing the donor to have made a gifc of the above men¬ 
tioned propeity, but not to have given the donee seizin during his 
lifetime, the veibal gift is invalid, bco.uise liie donee has never 
been in possession of it. 'Vhis opinion has been delivered agiee- 
ably to the Vivada chintammiiwd other books current in Miihila. 
The first authority is a text of Yujnyawulcya, lecoide.din the 
EinaffacAinfarnMni and other woiks, and is as follows; “A deed 
of gift, unless theie.should have been scixin of the property, is 
invalid.” I'he second authority cited in the Vwada chintamuni 
is to this efiect: “ Even supposing ihat a hibhanamdi has been 
executed, the donee’s right to the propeity is not established, 
unless he shall have been seized in the sanie.” The thirrl fuithoiity 
is the text of Narerfo, cited in the Vivada chintamvni and other 
authorities, whie,h is to this effect; “ Granting that there be a deed 
and credible witnesses, no right can thereby be produced, if seizin 
of the property have not lecn given.” 
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In conformity to the above exposition of the Hindoo law, final 
judjyment was passed by this Court (present H. f’oit-Oiooke and 
J. Smart), affirming the decree of the Ziilah Judge, and reversing 
that of the Provincial Court. 


JADOO ram das, (Heir of Civi^jtamunee Das), Appellant, 1913. 

versus - - 

OBHYE RAM DAS (Pauper), Respondent. Aug. 28th, 

THIS was an action brought by Obhye Ram Das, m/bmi^Tbe plain- 
pnuperis, ‘m the Zillah Court of Midnapore, on the 23d of jS^o-*‘'® 
veniber 1803, against Biddliadhnr Das, and his son Chintamunee ‘“p. 
f)a«, to recover possession of a half share of the village of Bee-phew, to 
taliya, the/Mt/ima of which was stated at 1,325 rtipces annually ; lecover the 
and of cerliiin dewuttur lands comprized in the pergunuas 
Urooatnooiha and Shoogamath, the value of which was estimated 
at 4,590 rupees, 7 anas, 15 gnndas, making a total claim ofS,!)!5 plea that 
inpecs, 7 anus, 15 trundas. It was set forth in the plaint, that h had l»oea 
the (daiiitilf, Obliye Ram Das, and the defendant Biddahdhnr 
wer- brothers; that, after the death of their Either Purbhagter 
Das in tiie year 1153 (/w/ce, they were associated, and jointly undividrd. 
lu'quiied the lands soccifieil in the clarrn, by purchase, and in'Diatplea 
virtue of grants confeired by the zemindars of the pergunnas 
al>o\e iiicntioiicd; tiial these lands stood by mutual consent in ihej,y. 
name of ( hintanuniee Das, tlie son of Biddhadhtir Das; that, in ih;nco, 
the vear 1203 Uuilee, diirereiices having arisen between the two 
Inotliprs, die defendant Biddhadhur Das, with his son, sejiarated 
from the plaintiff, and wrongfully took possession of their joint pi,, 
ai'fiuisitiotis; that the jilaiutiff'sued in the Zillah Court of Mid-It appe.ir- 
iiapoie to recover Ids half share, but that the defendant having big uLso 
given him a written promise, purporting that he was willing to 
deliver up to the plaintiff the share which he claimed, provided 
ilic liiiter w.mld consent to witiidraw the suit then pending, hedraua a 
was induced to Hie i\ razeenanich or deed of compromise in the®"b.bjrruer- 
case, which was doi reotl avX'ordmulv ; that Biddhadhur Das, in!^,*‘?®,“' 
vKil.ition of the terms of his engaeemenr, had merely assigned to iij„i for the 
him an insigiwticant portu n of ground, and .still retained posses-sime pro- 
Sion of his share of llie contested lands, for the recovery of which 
the present action was brought. By tiie defendants, it was con- 
tended, that immediately after the decease of Piirbhageer Daspl-Jiuise of 
(which event tliev alleged to Imve occurred in tlic ycai 1156 his hiotlu-r 
Urnlee), Biddhadhur Das went, with his son Chintamiinoe Da.s, to 
live, in thep'^rgmina of Shoogamath, while the plaintiff ('oiitinucd 
to rc.side in Urooamoolha. where, the father of the biothers had smivuder 
died; that Chintamunee Das, when of age, entered the service of of the 
Rajah Dcliindiii Narayun Hov, who in the year 1185 U/nlee, con- 
fened on him 15batees, 13 beegas, 9 cottahs of land,j|”J'g 

cornpiized in the pergunna of Shoogamatli, to enable Inm to* de-coustnu-J 
fiay tlio c.itpences attendant on the worship of an idol, which had to he a 
been erected by him wilhin the limits of the Raja’s estate; that. 
he afterwards obtained, for the same purpose, from the Ranee 
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1813. SoogUnda, a lahhiraj grant of 19 batees of dewvtiur land, situated 
in the pergunna of Urooamootha, of which she was the zemindar; 
ndit, as that, in the year 1195 Urnlae, he purchased from Ram hhunker 
aunmh-** iMujtnoodar the village of Beetaliya; that Biddhadhur Das had 
n(i«>ri 1 . 1 - t>®ver executed an acknowledgment of the purport alluded to 
niily. by the plaintiff, who a razeeunmeh in the former action, in 
consequence of the defendant Biddhadhur Das having agreed to 
allot him a piece of land sufficient for his maintenance ; that, even 
admitting the execution of such an instrument by him, it could 
be of no avail in the present case, as the lands, to one half sliare 
ol which the plaintiff had laid claim, were the exclusive possessions 
of his son Chintamunee Das, and that the former judgment must 
bar the present claim. In support of the claim of the plaintiff, 
the following were the principal documents adduced : A letter 
from the defendant Biddhadhur Das to the plaintiff Obhye Ram 
Das, wherein, after reminding him of their near relationship, and 
recommending an adjustment of family differences, it was ob¬ 
served, that if theplaintifl would consent to relinquish his suit by 
filing a razeenameh, possession should he given to him of the share 
for which he had brought his action, and that the costs incurred 
up to that date should be equally defrayed by the parties. An 
authenticated copy of a razeenameh or deed of compromise, exe¬ 
cuted by Obhye Ram Das, and dated the 21st of November 1797, or 
.5lh Aghun 1205, Umlee, wherein he stated, that he relinquished 
the suit instituted by him against the defendant Biddhadhur Das 
(for the recovery of his share of certain lands), which had been com¬ 
promised between them; with the order of the Ziliah .fudge of 
the same date, directing the suit to be struck off the file, and 
making the costs actually incurred, payable by the parties res¬ 
pectively. Six sunnuds, in the Ooriya language* of various dates, 
empowering the defendants Biddhadhur Das and Chintamunee 
Das to hold certain lands on a free tenure, under lahhiraj giants 
of dewuttur, bearing the seal of Raja Debindur Narayun Roy 
and of his father Muhiridur Narayun Hoy; also the seals of tlic 
canoongoea of the pergunna, an engagement executed by Ram 
Shunkiir Mujmoodar in favour of Cliiiitamunec D.is, dated 25th 
Phalgoon 1194, Umlec, setting forth, that he had pledged to Chm- 
tamunee Das the village of Beetaliya for a loan of 701 rupees, 
negotiated by Obhye Ram Das at the rate of 24 per cent infciest. 
which amount, principal and interest, he bound himself to discharge 
on or before the 25th Bhadoon, and, in the event of his fading 
so to do, that Chintamunee .should enjoy the usufruct of the said 
village until he should have reimbursed himself with the assets 
arising therefrom. Two receipts signed by Ram Shunkur Muj- 
moodar for the above mentioned sum, therein stated to have been 
borrowed from Chintamunee Das bv means of Obhye Ram l),is; 
one for 400 sicca rupees, dated 25lh Phalgoon 1194. Umhr : 
the other for 301 sicca rupees, dated the 9th Cheyt 1199. The 
defendant, after denying that the letter alleged by the plaintiH'to 
have been written by h*m was genuine, adduced Apurwanua, signed 
C. Buirowes, acting Collector of Midnapore, and dated the ‘26th 
of May 1788, or 18th Jeth 1195, addressed to the A w/i, 

Vhowdhrys, Canoongoes, and oiheis, of pergunna Bliooiiyamootha, 
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informing them that Chintamunee had obtained temporary pos- I8t3. 
session of the village Beetaliya, agreeably to iIk; leitiis of an 
engasrement executed by Ram Shunkur Mujinooriai in his favour. 

He further adduced a qibnla or bill of sale, executed by Ram Shun- Qbhye Ram 
kur Miijmoodar on the 7ih Bhadoon 119G, Fuslee, and bearing Das. 
the seal of the cutcherry of the Zillah, reciting, that as he was 
unable to discharge tlie arrears of revenue due from him, he had 
agreed to sell the village of Beet.iliya to Chiiitaiiiiinee Das for 
y,4‘29 rupees, which sum he in the same instrument acknowledged 
to have received. The parties named several witnesses to prove 
the truth of their respective allegations. After a consideration 
of the evidence adduced on botli sides, the Judge of the Zillah 
Court considering it estalihshed by the testirnouv of the witnesses 
for the plaintifl', that the letter, in conse(|nence of which the razee- 
namek was executed, was iu the hand willing of the defendant 
Diddliadhur Das; being of opinion that tl»at document amounted 
virtually to a recognition of the plaintilf's right, and considering, 
tiiat the fact of the parties having lived in partnership fioin the time 
of the decease of Puihhageer Das, until the vear 1203 Umlce, had 


been fidlv established, determined that the plaintiff was entitled 
to a half share ol the lands in dispute, and accordingly gave 
judgment in his favour, with costs against the defendant. On 
an appeal by the defendant Chintamunee Das (BklJliadbur Das 
having died shortly after tlie date of the Zillah decice) from the 
above ilocision to the Provincial Court of Calcutta, that Court 


coucuned in it, and dismissed the apfieal witli costs, On an appeal 
hv Jadoo Ham Das (the brother and heir of (Miintamunee Das 


who died while the suit was pending in the Provincial Court) from 
the above decision, the Suddei Dewannv Adawlut (present H. T. 
Colehrooke and J. Fomhclie) concurred in the judgment passed 
in favour of the claim, which was therefore finally confirmed with 
co.sts against the appellant. 
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RADRAMOIIUN GHOSE, Appell int. 


versvs 


Sept. 1st. 


BHUKUT CIIUND GHOSE, Respondent. 


In ;i suit l)y 'I HI.S wus nn action bronolit by Rndlvarnobnn Ghose on the 

(I/.iiiincii- 31st ol’ .hily 1799, in the Ziliah Court of Jessoie, airuinst Bliu- 

(Ihi iiijainbt Cliutid Ghose, to recover the s im of 40U rupees, stated to 

to m-Kvar aireisis 01 rent tor the Beuii il vear 1-03, on 40! bee- 

nrirars of cahs of land situated in the moii/'a of F^eieekhalee. ft was set forth 

tent, tlio in fill; plaint, that the rnoiizii in qnostion consisted of waste and 

lle-iLan lands, comprized in the peigunna of Hootrlee, an estate 

eii*itapV- ptiicliascd in the f3tMv,’al year 1201 by llie piaintsft'; that 401 

iiienU'on- bcfirahs of these lainis were in the same year planted on a lease to 

intfit'd by the defendant, who cfintimiedto cultivaie them until llie Bmigal 

liim wall |.n33. ilvat he now refused to discliaroe the ariears < 4 'rent 

flu* foiniiT • , /■ , 1 .11 

laoiuii'toi; tiieieon loi the above \ear, and lesisted the ineasinement 
auiboiuiiiv of his lands, and the paynient of rent for the same, at the usual 
liiiiito hold I'Hte of rent fur nitnilar tennies in the pcri:niiiia; wherefore the pre- 
bii Imuls) .IS aclioi; had been broii;iht Ilv llie defendant it was contended, 
d.iiit icii'iie'1'*'^ the irioiiza in qiieslion wa^ in the Bengal year 1199, purchased 

lU, ii fixed in his name as a separate taiuok, at a fixed jurnm^j, hy his father, 

ifiit. I'lairi- jf,|„tiy wall Ins uncles, from the former zemindar, for the sum of 
sni *i'be ' ** ’**^ ' » that, at the time of the puii liase, the lands having* 

/iiim-cn- lain waste and luicnltivated, it was stipulated that no revenue 

drtn'e, shiaild be demanded from them for a peruid of two years, at the 

jiHi'tlyby expiration of winch lime dm raleofyu/nMu was dcclaied liable 
roimact three years to a msud or giadual increase, and after wauls 

;iiid p.irtly to remain fixed at 57 rupees annually. That the t.rlook in con- 

at H public sequence was not at the time declared separated from the zennn- 
daree, Init that a formal iip[)lication l.avim: m the yar 120-5 B S, 
ofarrca% bfcn made by the defendant to the Collector for that purpose, the 
of roii-nijc separation of it was doclaied accordingly ; that the plaintiff was net 
Ijericcd, in autlioiized under the regulations to compel him (ihe defeiulunl ) to 
w^bli'ibe'*^ submit to a measurement of those lands, or to pay rent at tiu i ii>- 
(iroii'.ioiis •’“te of the pergunnah ; that the amoimt of rent due on 

oficpiibi- the larids in dispute for the year 1203, had been paid to the itioh 
tion -t t, of the plaintiff, wlio had evaded grantitig a receipt for the .s.un'-. 

4 ■fVusupport of his allegations, the following documents were brought 
frjr'atrc"' forward by tiie defendant. A qdmla or bill of sale, executed by 
nuTii JUS far 1-nchmee Nnrayiin Roy and others, the formei zemindars of pei- 
as uirartls gunnah Hooglce, in favour of Blunt Chund (!hose tlie .'h fViulaiit, 
rl'^/of ** lecitiiig, that the mouza of Pereekhalee had been sold to him for 
tli.'it part, snrn of 601 lupees; that It was to be legislercd os a separate 

ntliisia- t'.dook m the name of the defendatit Bhnrut Cluind Chose ami 
lf)*ik in- Si parated from their zimindaree; that the late juiumn was ti\ed 


lf)*ik in- 
rl'idi'il in 


H i- u bhr *^7 rupees, but that no rent would he exacted theieon for a 
of pei iod of two vears, after which a fouith of that sum would he 
111 !* [lam- demanrlable in the year 120-3, half in 1201, three foiiilhs ui )20,7, 
*iif, is mill and the whole amount in 1206. This q/hala was dated the 4tb 
I'ut till:*’ 1 was attested by witnesses, and bore the offii lal seal 

terms of tind «}gnatuie of A Hcsilridge, (3rillec tor. A takuod or lease for 
tbo i-ngiigi-the mouza of rcitekhalee, the jumiria of wliidi was declared to 



CASES IN THE SUDDER DEWaNNY ADAWLUT. 


n 


be fixed in conformity with the orders of the Board of Revenue, 
dated the 16th of June 1801, at 59 rupees, 6 anas, 4 ^undas, 
2 cowries, bearing the official seal and signature of the Collector, 
and dated the 6th of July 1801. A purwanni of the same date 
issued by the Collector to the plaintiff Radha Mohun Ghose, in¬ 
forming him that the mouza of Pereekhalee, the jumma of 
which was declared fixed as above, had been registered as an in¬ 
dependent talook in the name of the defendant, who was em¬ 
powered to pay the amount of his revenue, direct into the 
Collector’s office. The plaintiff brought forward vjasil baqee 
accounts for the years 1200, and 1201, to prove that the mouza 
in question was at that time held khas, or under the immediate 
management of the officers of Government, and adduced in sup¬ 
port of his purchase of the zemindary, 1st, a bearing 

the official seal and signature of the Collector of the ziliali, and 
dated the 27ih of December 1794, A. D. or 15ih Poos 1201, 


meat to 
hold good 
for the 
period of 
ten years 
as fares 
regards 
that part 
of the ta> 
look in¬ 
cluded in 
the private 
purchase. 


B. S., from which it appeared, that the plaintiff had on the 
20ih of Decembei 1794, purchased at public auction an eight ana 
share of pcrgunnah Hooglee, sold in satisfaction of arrears of pub¬ 
lic revenue; 2nd, a qibala, executed by Byjnath Roy and others, 
zemindars, in favour of the plaintiff Radah Muliun Ghose, duly 
registered, reciting that they had sold to him, for the sum of 
601 rupees, the remaining ei;:ht ana share of the pergnnnab 
abovenamed. After considering tiie evidence adduced by the 
defendant, the Judge of the Zillah Court determined, tliat the due 
execution of the qibula by the former zemindar to the defendant, 
and the pavmentby the latter of the amount of rent due on tlie 
mouza of Pereekhalee, for the year 1201, to the naib of the plain¬ 
tiff, were proved by the testimony of the witnesses examined; that 
the fact of the separation of the talook of the defendant from the 
zemindary of the plaintiff, was sufficiently established, by a peru¬ 
sal of the contents of the purvjanna issued by the Collector to the 
plaintiff, on the 6th of July 1801; that the plaintiff had not 
attempted to prove that the qibala adduced by the defendant had 
been cullusively or fiaudulently obtained by him; and that the 
validity of this Instrument was not affected by the circumstance 
of tiie lands in question appearing as khas in the zemindary 
accounts for the Bengal years 1200 and 1201, produced by the 
plaintiff, it being distinctly specified in the abuvementioned, 

that no rent would be demanded for those years on the mouza in 
dispute. On tlie above grounds, it being the opinion of the Zillah 
Judge that the action of the plaintiff could not be maintained, 
judgment accordingly went against him with costs. On appeal 
by the plaintiff from the above decision to the Provincial Court of 
Calcutta, that Couit concurred in it, and dismissed the appeal with 
costs. The appellant having petitioned for a special appeal to 
the Sudder Dewaiiny Adawlut against the above decree, the 
appeal was allowed : it appearing doubtful to this Court, whether 
It was not the intention of the parlies to the sale of the share of 
tlie mouza in dispute, relative to which the qibala had been exe¬ 
cuted, that it should be considered as only separated pro tempore 
from the zemindary; and that the revenue assessable thereon, 
after clearing away the jungle, should be paid direct to the zemiti- 


VOL. ti. 


Af 
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1813. dnr. The appeal having been accordingly heard, the reasons 

- which guided the decision of the Sudder Dewanny Adawlut were 

Radhamo- follow : It appeared that a five ana share of pergiinnah Hoog- 
i'” BlmruT'estate of l.uchinee Nurayun Roy, the foimer zemindar, 
CJiiinfl was on the 13th Cartick 1201, sold at auction for recovery of 

Gltose. arrears of public revenue, and purchased by one Ram Chunder 

Hoy ; lhattlie appellant, on the 15th Poos of the same year, pur¬ 
chased an eight ana share of the aforesaid pergunnah, sold also 
iti satisfaction of arrears of revenue ; that he afterwards purchased 
from Ham Chunder Roy the five ana share above alluded to, and 
the remainine three ana share of tlie estate from Byjnath Roy, the 
then zemindar; that it deal ly appeared from an attentive exnrni- 
nation of the contents of the qibala brought forward in the Zillah 
Court by the respondent, to have been the intention of the zemin¬ 
dar, and so understood at the time by the respondent, that the 
contested monza sold was to continue a dependent talvokd'ny, 
that as the appellant was himself the purchaser at auction of an 
eiiiht ana share of the whole estate sold in satisfaction of arrears of 
public revenue, and had afterwards bought a five ana share fiom ihe 
puichaser at auction of the same, the rate of jumma specified in 
the qibala as assessable on the share of the mouza tn dispute was, 
in confoimity with section 6, regulation 44, 1793, as far as 
respected a 13 ana share of the zeimndary, null and void. That 
this rate would, however, hold good for a period of ten years, 
according to the rule contained in section 4, of the regulation 
above quoted, with regard to the remaining 3 ana share included 
in the private puichase by the appellant from Byjnath Roy. A 
final Older was accordingly passed by the Sudder Dewanny 
Adawlut (present J. Fondielle and J. Stuart), reversing the decree 
of tlie Piovincial Couit. It was directed, that the talook in dispute 
should he le-annexed to the zemindary, that the fixed assessment 
thereon should no longer be payable directly to Government, and 
that the lesfiondent should, as dependant talookdar, pay lent to 
the appellant, at the customary rate of rent for jvnqleboory land 
in the peignnnah. The appellant was declared entitled to recover 
fiom’he lespondent tlie arrears of rent due on the proportion of 
the mouza in dispute, situated within the 13 ana share, from 
the yeai 1203, until the date of the decree of this Court, according 
to the al) 0 ^ementloned rate, and on the proportion contained in 
the remaitiiiig 3 ana shaie at the rate specified in the qibala, 
for a period of ten vearsfrom the dale of the execution thereof, 
am) afterwards at the usual iate of rent for a similar description 
of land m the peigunnah It was further ordered, that unless the 
parties should come to an agreement between themselves, with 
respect to the annual rent demandable by the appellant, and the 
rate at which the arrears of the period specified in the claim of 
the aopellant shouin he adjusted, the Zdlah Judge should depute 
an avmeen to the spot fur the purpose of adjusting the dispute, in 
oonformitv with the above principles and arrangements. The costs 
in each of the Courts were made payable by the respective parties- 
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RAM JEWUN MISR, (Pauper) Appellant, 1813. 

versus 

GUOREE SINGH, Respondent. Sept. 6th. 

THIS was an action brought by Ram Jewim Misr (informd pan- 
peris) in tlie. Zillah Court ofSarun, on the 17th of Au^nfA ia04, or lands 
26ih 1211, FMsZeg, against Guorce oingh, to recover pos-granted in 

session of 100 beegas of rent free land, situated at moiiza Buslia in 
peigunna Murhul. The annual produce was estimated at 100 ye,,riy ppn. 
rupees. It was set forth in the plaint, that a pension of 360 siun, midur 
rupees per a««w/w, was in the Fwslee year 1170, or 1763, A D. 
settled upon the ancestor of the plaintiH (Huree Purshad Misr,). 
oy Rai Ramnidhi, aumiloi pergunna Murhul; that the allowance ]y 
lor that year was paid by the zemindars of' pergunna Data ariinisitiun 
Roy, and Jypal Boy, who in the Fuslee year 1171, or 1764, A. D. 'he 
commuted 150 rupees of it for 150 beegas of nan^ar land, and 
1 186 or 1779, A. U. executed a sunnud confirmatory of the com- l^l^-,ed by 
mutation; that, after the conclusion of the decennial settlement, the Provm- 
ilie plaintiff was wrongfully dispossessed by Jypal Hoy and by the » 

Hefendant, son of Data-Roy, on the plea, that the assessment had 
been formed on the whole assets of their lands, including those tlie 
which had been assigned to the plaintilf’in commiitati )n of the pen-pensiiin in 
sion, as abovemeiitioned ; that he brought an action in the Zillah 
Court for recovery of possession, and obtained a decree in his^^,"^, 
favour, bv virtue of which he was reinstated, and had continued l.md was 
in possession until the yeai 1’203 Fuslee, or 1795, A. D. when the made bad 
defendant dispossessed him of the quantity of land specified in 
claim, for the recovery of whicli the present action was brought ,1,^ 

The defendant denied all knowledbre of a sunnud of the piirpoit i.futy's, ac 
alluded to in the plaint. He admitted that the ancestor of the<'f.‘ision to 
plainlift’had received a certain allowance from his predecessor, I*!*-' 
who obtained ciedit for the amount so granted in the 
accounts for the peigunnali abovenamed ; hut contended, howovei, was retvr- 
fhar the ancestor of the plaintiff had, until the year 1196 Fms/cp, or ryd by ilmt 
1789. A. \). held 100 bce‘>as of land subiect to an annual rent r.t ^,‘'1',''* 

26 rupees; and that, after the decennial settlement, he futered ’ 

into engairemenls and had regnlaily paid lent for the same Itjoned bis 
w.is added, that after the decree for restitution of possession 'hnmmider 
awarded to the pl.iiiiiiH' when the defendant was about to institute I*"*''' 
a Sint for the pnrpo.'.e of trviiig his right to the land in que.stion. 
the grandfather of the plaintiff, together with the plaintiff, exe- 2 i, i 7 <y. 
eiited an agreement, renting, that they were willing to receive 15*^" appeal 
beegas of hirt, or charity lands, and to relinquish all claim to 
contested land. A sm«««</, dated 15th Saiuun 1186. Fus/ee, or 
1779, A. I). was produced by the plaintiff, in which 100 beegas ofAdawlut 
land in mouza Busha were alleged to have been granted to Huree the Court 
Puishad Misr by Data Hoy, in lieu of 100 rupees nankar, *or 
which sum it was stated he was to receive credit in the amount of Against 
revenue payable to Government. The defendant brought forward tbc cluiia- 
tibaznnmt'h or deed of relinquishment, dated 15th 1201 aut. 

or 1793, A. D. purpoiting to have been executed by the plaintiff' 
and his graiidfatlicr Ram Dutt Misr, whereby they consented to 
relinquish all cl-iim to nankar in Busha, on consideration of re« 
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1813. ceivin^ 15 beegas of 6i/7land in the s.ime mouza. Witnesses for 
' the plaintiff deposed to the contested lands h tving been allowed 

the ancestor of the plaintiff in lieu of nunhar, and to 
Gnoiee possession by the plaintiff and his ancestors uniil the 

Singh. ye-ar J203 Fvslee, or 1795, A. 1). Fioni their testimony also 
It appeared that Ram Diitt Misr had died in 1200 Fusfee, or 
1792, A. D. a year previous to the alleged date of the buznanteh, 
which document was therefore rejected as invalid by the Zillah 
.ludge, who considered the plaintiff entitled to the lands for the 
recoveiy of which he had sued, and accordingly gave judgment 
in his favour, with costs atrainst the defendant. On appeal by the 
defendant from the above decree to the Provincial Court of Patna, 
the following were the grounds on which that Court did not con¬ 
cur in the decision; 1st, the Court considered, that the sunnud 
dated llShFus/fc. or 1779, A. D., under which the plaintiff' 
claimed, was invalid, by section 3, regulation 19, 1793, declaring 
all grants (for holding land exempt from the public assessment) 
made witlioiit the sanction of Government, since the date of the 


dew’anny, August 1705, to be invalid; 2d, from a report fur¬ 
nished by the Collector of the district, in answer to a precept of 
the Court, it appeared, that in the year 1196 Fuslee,OT 1789, A. D. 
the jtimma o( the lands of the appellant was lated at 1,107 rupees, 
13 anas, .5 gundas, that in the year 1197 Fitslcc, or 1790, A. D. 
(the date of the decennial settlement), they were assessed with 
an increase of 204 rupees, 2 anas, G gundas, and although it did 
not appear how this increase liad been computed, yet the Court 
were of opinion that it must have been grounded on the hal liastl 
or gross annual produce of the lands ; 3d. the Couit considered, 
that (under the rule contained in section 34, regulation 8, 1793, 
directing that the allowances of the aizees and canooiigoes here¬ 
tofore paid by the landholdets, as well as any public pensions 
hitheito paid through them, are to be added to the amount of the 
jnmmn, and in future paid by the Collectors of the revenue in the 
several z llahs on the part of Government) the payment of any 
allowance which tlie respondent’s ancestor had before received 
fiom the predecessor of the appellant, rested after the conclusion 
of the decennial settlement with Government, and that any sub¬ 
sequent grant empow’ering the grantee to hold laud exempt from 
the payment of revenue in lieu of such allowance was inadmissible. 
The Pro\inrial Court therefore revetsed the deert e passed by the 
Zillah Judire, making the costs in both Courts payable by the 
respondent: tlie Couit, however, advised the rt spondent to prefer 
any rhim he might have, for the continuance of the pension, to 
which he considered himself entitled, to Government, through the 
Collector of the district, according to the rule laid down in section 
5, regulation 24, 1793. '1 be respondent accordingly presented a 

petition to the Collector; but not being able to produce any 
sunnud (d conliimation from the office established for the investi¬ 


gation of pensions, or anv judgment authorizing the payment of 
the pei'Sinri which he claimed, the provision.s of regulation 24, 
J793, which aulhorie in certain cases the continuance of pensions, 
w'cie not considered applicable to his case, and his claim was 
rejfCtcd under the provisions of section 3, regulation 24, 1793, 



(5ases in the sudder dewanny adawlut. 


ar, 


■which declares that no pension received without a sunnud, or under 1813. 
•swTiMMrfs granted since the Company obtained the de'ivai'oy, without j 
the sanction of Government, shall be continued, unless the persons^®^!^ 
receiving the pension be real objects of charity, or unless theyguo/cc* 
received them before the commencement of the Bengal Fus/ee year Singh. 
1199. or 1772, A. D. in Bengal, Rebar and Orissa respectively, 
and have since continued to receive them; in which case the 
pensions heretofore leceivcd are to be continued during the lives 
of the present pensioners. The respondent petitioned for a spe¬ 
cial appeal to tlie Sudder Dewanuy Adawlut against the decree 
of the Provincial Couit, alleging that the rule contained in section 
34, regulation 8, 1793, quoted by the Provincial Couit, was irrele¬ 
vant. as the original grant, under which he claimed, was executed 
to linn 111 tlui ye.ir 1171 Fnsh'e, or 1704, A. D. before the 
Company’s ae(|iii>ition of the dewanny- 'I'hat by virtue of this 
dociirneiif, his ancestors and himself liad held possession until 
the year 1180 Fuslce, or 1779, A. 1>. and tliat he obtained the 
X’/nnud of the last named date, (confirming the prior grant) in 
consequence of a partition by the /eminrlars of the estate tn which 
the lands in dispute wee situated. ^Thc appeal having been ad¬ 
mitted and heard, this Court (present H. Colebrooke) concurred 
in the d. rision of the Piovincial Court, which was therefore 
.'ifFirmed and the appeal dismissed, with costs recoverahle from the 
arpi-llant in the event of piopeily being hereafter found in bi.s 
possession. 


UODAN SINGH, and RUOSHUN ALI, Appellants, 1813. 

versus - 

MUNERI KHAN, OMRAO SINGII, (Brother and Heir to Sept. ijth. 

Di’ryao SiNoii), and MEEIl NUJEEBOOLLA, 

Respondents. 

THIS was an action brought by .Muneri Khan and Omrao ^insh, If A, a 
in the City Court of Patna on the 23d of May 1804, or the 
Bijsack ['2\\, Fuslce, against IJodan Singh, Ruoshun Ali and 
Al' cer Niijeeboolla, to recover tiom the two former the mouza to u, 
Ukburpoor chufna, situated in perguiina Phoolwaree; also the bv sale,and 
sum of 32.^ tupees as the produce of the lands claimed, during C'. afur- 

the /Wee years 1209, 1210, 1211. It was stated in the P*a'>'C o|’,",‘e*for- 
that Muneri Khan and Duiyao .Singh purchased conjointly a„d 
in the Ftt,v/pe year 1208, the rtiokurrercc riglit of mouza likhur-estalilisli 
poor Chutiia for the sum of 3A0 rupees, from Meet Nujeehoulla 
the mokurrereedar thereof, who executed to them a qibala o*" 
bill of sale, and signed a quhzoolwusool, or document ac-tion,lie will 
knowledoing tlic receipt of tlie piircliase nionev; that, on pre- be entiiled 
senting the'se deeds for the purpose of being duly registered, a‘o 
petition was preferred to the Register by the defendants, 

Niiigb and Ruoshun Ali, setting forth, that they were joint pro-them by B, 
piietors of tlie lands sold, and as such entitled to them by Sfioofa, who will he 
or the light of pre-emption, at the price stipulated with the 
tiffs ; that the Register, on the ground of this allegation, passed an theVoAi 
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order annullinp^ tlie sale executed in favour of the plaintiffs by 
Meer Nujeeboolla, and directini; that person to draw out fresb 
deeds at the price agreed on with tlie plaintiff's, in the names of 
the defendants, who thereby became possessed of tlie lands, tor 
tlie recovery of which with the profits accrued thereon during the 
abovenieniioned Fuslee years, the present action was brought. 
1 hedefendants,Uodan Singh and Ruoshun Ah. rested their defence 
on their right of pre-emption of the mokurreree of tlie nionza in 
ilispiite, as proprietors of a 1'2 ana share of the peigunna, aiut 
partners in the properly of the remaining portion thereof; oti tlie 
fact of their having claimed their riirlit of pre-emption when the 
hill of sale in favour of the plaintiff's was presented for legistry, 
which was the first intimation they received of the transaction ; 
and on the order passed accordmglv by the Register in iheir 
favour. The other defendant (Meer Nujeoboolla), did not appear. 
The documents brought forward hv the plaintiff's wcie, Ist, a 
qihnld, or bill of sale, executed by Meer Nujeehoolla, reciting, that 
he had sold to Muneri Khan and Diiryao Singh the, rtio^Mrceree 
right of mouza Dkbiirpoor Chiitna for the sum of 3.'50 ■'icca rnpets, 
bcaiinsi' the official seal of the ertzee of the City Court of I’.ilna 
and dated the lstSuff'u7’ 1'2I6 Ihjree, or 13tli of June 1801 ; 2(1, a 
qnbzoolwnsool signed by Meer Nujeehoolla acknowledoin^ the 
receipt of the above sum dated and sealed as before. Tlu* defen¬ 
dants, Uodan Singh and Ruoshun Ali, produced an authenticated 
copy of an order hy the Register of the Citv Couitof Patna, 
annulling the sale executed by Meer Nujeehoolla to the plaintifi's, 
and directing other deeds to be drawn out at the pi ice agreed on 
WMth the plaintiffs in favour of the two abovenamed defendants, 
therein declared entitled to the right of Shoofa, or pre-emption. 
The Judge of the City Court (after ohservitik^ that the order passcal 
bv the Iteaister was wholly illegal, a.s the question of the validity 
of the piior sale made in favour of the plaintiff's was not judicial¬ 
ly before him), determined, on a consideration of the evidence 
adduced by the defendants, whicli established their joint proprie¬ 
tary rieht in the lands sold, that the first sale was invalid ; and that 
the claim of the plaintiff’s, as far as related to their linhi to piii- 
chase The mokurreree of the village in dispute, was inadmissible. 
Witnesses for the plaintiff's having pioved their payment lo Vlccr 
Nujeehoolla of the sum of 3.)0 i u[)ees, judgment was passed in 
their favour for recovering this amount, with interest, tiorn that 
defendant, who was ordered to defray the ('ost.s incuirt (1 bv the 
parties rcspectivelv. On appeal by the plaintiff from the above 
decision to the Piovincial Court of Patna, the defendants, Uodan 
Singh and Ruoshun All, brought forward two dociiment.s, 1st, 
a hill of sale for the mokurreree right of Ukbuipoor Cluitna, 
2d, a qubzoolwusool of the same tenor as those piodiiccd in the 
City Court by the plaintiffs, and purporting to have been rx'-ciitcd 
to them by Meer Nujeehoolla on the RuheeooluunviiI 1216, 
or 21st of July 1801, A. D, and bearing the official seal and 
signature of the Register of the City Court of Patna ; dd, an 
iiml dvstuk, or order for possession, from the Collector, undei date 
the 5th of November 1801, or 15th Kartick 1204, Fuslee. Meer 
Nujeehoolla having attended and pleaded as one of the icspon- 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


«7 


cJents in the rause, admitted the execution of the deeds in favour 1813- 
of Miuieri Klian, and Oiiryao Siu'z; hut denied aii knowledge "" “ 

of tlie subsequent sale alleged by Uodati Siugh, and Huoshun Ah’, 
or haviiii; received from them any sum of money whatever. The Hnosh’un 
Piovmcial Couit agieed in opinion with the City .lodge, as to the Ali, d. Mu« 
illegality of the order passed by the Register, but did not concur 
in the dcetee, for the following reasons, 1st, the Court was 
opinion, lliat adniiliing tlie instruments brought forward by the others, 
paities to be genuine, the deeds executed to the plaintiffs on the 
l.'Jlh of .hiiie 1801, by Meer Nujeeboolla, would be entiiied to be 
uplield in prefeience to din'iiments subsequently drawn out in 
favour of the defendants on the ‘21st of July 1801. Fiom the 
evidence brought forward m the case, the Court consideied it to 
be proved, that the sale of the contested inuuza was concluded 
with the plaintiffs 011 ttie lefusal of Uodaii Singh and Riiosliuii 
Ali to avail themselves of an option of the puichase given to them 
as joint propiietois m tlie first iiistanee bv Meer Nujeeboolla; 3d, 
tlie ('ourt was of opinion, tliat tbe assertion of Meer Nujeeboolla 
respecting the non-receipt by him of any money from tbe defen¬ 
dants, was coi loborated by (lie testitnony of tlie treasurer of tlie 
Citv Court, who deposed to his having delivered, by order of the 
Hegislei, the sum of 3/50 rupees, a deposit made by Uodan Singh 
and Knoshun Ali, to two persons named Uehiimbut bal and Suiii- 
bhoo Naih, who had been in the employ of Meer Nujeeboolla. 

From the statement of Meer Nujeehoolla, it appeared, ijliat shoi tly 
alter he had executed the deeds to the plaintiffs he quitted Patna, 
ontriistiiig the charge of having them duly registered to Uchum- 
but I.al his agent ; that during his absence he received a letter 
from that person, reciting that obstacles bad occurred to the re¬ 
gistry of the documents, and requesting to be furnished with 
blank papeis wilb Ins seal and signature affixed (to enable him to 
jiroparc tbe requisite statements for removing tlie difficulty which 
had arisen), which were accordingly sent. The Com t, on these 
grounds, saw strong reasons for suspecting that two of the above 
jnipers were filled up by Uchumbut Lai (without the knowledge 
01 authoiitv of Meer Nujeeboollah) in collusion with Uodan .Singh 
and Hiiosliun All; and the Court deenieil it [irobahle that the 
order for anmilhng the sale executed 111 favour of the plaintiffs 
had been iiiiiluly obtained from tlie llegister. 'I’he decree passed 
against the claim by the City Judge was therefore reversed by the 
Proviiu-ial Court, and the. costs of suit were declared payable by 
Uod.in Smgli and lliioshun Ali, who were left at liberty to sue 
Uchumbut Lai (Sumblioonatli having demised) for the recovery 
of die money paid on their account to those persons. Uodan 
Singh and Rnoshun All being dissatisfied with the above decision, 
petitioned the Sndder Dew uiny Adawlnt for a special appeal, 
which was not allowed. A petition was however presented to the 
Board of Revenue by the ahovenamed persons, stating, that they 
were the actual |>roprietois of a twelve ana share of the pergunna 
containing (he niouza in dispute, and joint sharers in the remain¬ 
ing four anas; that they had granted 'dmokurreree lease of it to 
Biirkutoollali, the father of Nujeeboollah, who had no right by 
iuheritancu to succeed to the same tenuie, for, that in section 16, 
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Uodaii 
Singh, and 
Huosliiin 
All, Mu* 
nri'i Khan, 
Onirao 
Singh and 
others. 


repfulation 8, 1793, it is expressly declared, Unit after the death of 
persons to whom mokurreree leases have been g^raiite<l, the settle¬ 
ment IS to be made with the actual piojirietors of the soil, and 
that, independentlv therefore of their iiglit of pre-emption as 
proprielois, they had a n^ht under the regulation above quoted, to 
liave tlie settlement marie directly with them. The Board of 
Revenue admitted the* justice of the claim of the petitioners, but 
observed, that their liglit must be enforced bv a dcciee of Court, 
and recommended them thercfoie either to try then light on the 
giound stated in their petition, bv iiKstitntnii; a new suit, oi to 
lenew their application to the .Snddci Dewaiiny Ad.iwlut fur the 
admission of a special appeal, 'ihe tlonrt of Sudder Dewauiiy 
Adawlnt, after an inspection of the pelitiOM piescntcd to tlie Boaid 
of Revenue, and the oidei p issed ui'on ii by that Board, admitted 
a special appeal, and proceeded to try tlie meiits of tlie case on the 
ground oiiginally rented upon by the appellants, namely their 
light of pre-emption. In order to determine the question of law, 
as connected with the circumstances of the case, a refeience was 


made by tlie Sudder Dewanny Adawlut to their Moolinmrniidan law 
officers, who delivered an o|)iiiion as follows: Meer Niijeeboollah 
has sold the in dispute to Mnneii Khan and Omiao Singh, 

respondents, conceiving himself entitled to do so, as heir of his 
father the former mokurrereedar \ the appellants (late rrialiks) 
claim a title thereto under a right of pie-emption, dcclaringat the 
same time, that the estate of a moknrrereed'ir upon his demise 
devolves on iiis heir. As, by the settlement concluded between 
Government and the mokarrereed<ir he becomes maltkof the pro¬ 
ceeds of his mokurreree, with the exception of a portion thereof, 
winch the late wa/iA receives as wo/iAane/t; consequently the riglit 
of the late in such lands, is not wholly traiisfcired to the 

mokurrtreedur, but he and the late malik are to eai'h other in the 


n lation of partners, and the right of sftoq/ii appei tains to one 
partner over the share of the other partner, because, snob pro¬ 
perty is joint and undivided, and lie is a sharer in the tiling 
itself. The appellants, who are late maliks, on these groniids, 
claim a title of pre-emption to the mokurreree lands sold by 
Niijeeb oollah to Muneri Khan and Omrao Singh, and they 
are legally entitled to purchase them at the price given for 
them, by the respondents. On a consideration of this opinion 
and of its having been satisfaciorilv proved that the money paid 
by the appellants to Uchumbut Lai was received by Meer Niijeeb- 
oullali, and that tins person offeied after the conclusion of the 
second sate to return the amount of the purchase money received 
from the other two respondents, by whom this oiler was refused : 
final judgment was passed by tins Court (present J. P’ombelle and 
J. Stuart) in favour of tlie claim of the appellants, with co«ts in the 
three Courts, rendered payable by the respondents. It was fur¬ 
ther directed, that the profits realized fiom the lands, by the 
respondents Muneri Khan and Omrao Suigh, during the time they 
had been in possession, should, after deductiu? the amount of 
revenue paid to Government, and the expences of collection, be 
refunded, without interest, to the appellants ; and that Meer Nu- 
jeeboollah .should repay, without interest, the amount of the pur- 
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fliase money paid to him by the two respondents abovem^niioned. 
As it appeared th^t, besides the appellants,there were oilier stiarers 
in the monza in dispute who had not sued, it was at the same time 
intimated that the final decree in this case won)<l be no bar to 
such persons heieafter prefening any claims they might hu\e to 
the right of pre-emption. 


SUROOrCllUND DAS, Appellant, 
lersvs 

HENRY MASSEYK, Respondent. 


181.1. 


Oct. 26tli. 


THIS was an action for breach of engagement, brought by Mr A, pxprn- 
Henry Masseyk in the Ciiy Coiiit of Moorshedabad, on 
■24th of May 1807, to recover from Surof)pchnnd Das, the sum of to Lt.nmlrr- 
22,410 rupees. The plaintiff, who was a merchant at Jiingy-lakiti!? to 
pore, suited, that Suroopctuind Das, a dealer in silk, on the 7th of 
•lannary 1807, or 25tli Poos 1‘21.8, B. S. entered into a written 
g.igement with him, agreeing to furnish 250 maiinds of silk, of the stmw! 
first .ind second soil, at the rate of 7 rupees, 12 anas per seer, perio<].s', 
(a'-eoiding to mnstcis then exhibited and approved) deliverable in 
certain cpiantities, and at stated peiiods, in consideiation of receiv- 
ing advances fiom time to time for that purpose; the deliveiies cousidi-i-.i- 
to be completed by the end of the month PhnUjoon, and the defend- t'oa <>f re¬ 
ant lendering liiinsolf liable in theevent of the non-fulfilment of the 
terms of his engagement, to a penalty of one rupee foi every seer of 
si'k It mainintr undelivered. That he (the plaintiff) made an advance to limt*; 
of the sum of 38.317 lupees, for the first delivery (which deli veiy by tin* wliote 
the terrnsofihecontract.wasto amoiintto 125 maunds)tolheilefen- 
danl, and bound himself not to receive silk from any oiher person,,,,) „„ 
during the period specified in the engagement; that, relying on befoie a 
♦ lie punctual discharge of the obligation, by the defendant, he specifictl 
himself entered into engagements with the mercantile house g* 

Jlowiiie and Co in Calcutta, to whom he agreed to furnish, by 
certain time, 250 mauiuls of silk, at the rate of 8 rupees, 12 anassubjcciincr 
per seer, of the same quality as that for which he had contracted liimvif f,o 
with the defendant; that the defendant delivered in about 25’^’^"“*’^ 
maunds of silk of the first and second sort, coi responding with the 
musters, after which he disappeared, and remained unheard of foren-iy ver 
a considerable lime; that be returned after ihe txpirationof tl'e-ofsiik re. 
period specified in the engagement, bringing with him a quantity 
of silk, of the third sort, which lie offered for the purpose of com- 
pleting his first delivery to the plaintiff’, by whom the same was at made one 
first rejected ; that the defendant having however consented lo a 
deduction of 5^ anas, in the price of each seer of the third sort of 
silk, leaving the plaintiff at liberty to take or to reject on those tbe 
terms, as much of it as he pleased, and having also signed an fonnanre 
engagement undertaking that he would within fifteen days perform'ns con- 
the condition of his obligation, the plaintiff consented to 'ooeive 
about fifty-one maunds of the silk of the third sort, and rejected |,v b, 
tlie remainder; that the defendant liad neither fulfilled Idsaainst A, 
engagement, nor taken back the silk, which had been rejected. 

VOL. II. M 
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1813. That, after deducting the sum of 22,865 rupees, the value of silk 
acknowledged to have been received, there remained due of the 
the penalty, advance, a balance of 15,452 rupees, which, together with the 

seer^oflilk 6,958 rupees (to which the plaintiff considered himself 

remiiininff entitled, under the penalty to which the defemlant h.id rendeied 
nndeliver- hiniself lidlde liy the terms of his original contract) formed the 
specified in the claim, for the recovery of which the present 
balance of was brought. The defendant after deniiiriing to the 

sMk re- declaration as insufficient to maintain the action ; he having 
mainini; executed the engagement jointly in tlie name of Mr. H. Masseyk 
due on the jj,g Honourable A. Ramsav, pleaded generally fulfilment of 
the court that part of his contract, on account of which he had received 
of Sudder advances. The former plea was however over-ruled, and he could 
Dewaniiy adduce no evidence in support of the latter; in support of the 
beir'^that plaintiff, the following documents were adduced ; 

according* eneagement executed by the defendant (on tlie 25^ Poos 

to the spirit 1213) in the joint names of the plaintiff and Mr. Ramsay, iiiider- 
of the con- taking, in consideration of receiving certain advances, to deliver, 
w"senmied<l>ll‘J''ent quantities, and stated periods, 250 mauinis of silk of 
only to re- second sort; to complete his deliveries by the 21st ot 

cover the Phalgoon of the same year, and subjecting himself, in case of a 
penalty on breach of his engagement, to a penally of one rupee foi every seer 
of silk not delivered. 2d, A letter from Mr. Downie, dated 14th 
silk for of January 1807, acknowledging the receipt of one fiom the plain- 

vvliich an tiffi, transmitting musters of silk, and authorizing the plaintiff, on 
advance certain conditions, to proceed in his speculation, and to draw on 
nTade**^** the hous® by instalments, for the sum of 97,000 sicca rupees. 

3d, Engagement executed on the 24th Phalgoon 1213, by a 
person named Loknath, on the part of the defendant, reciting, 
that the period fur the delivery of the silk iiaving expned, the 
defendant agreed to allow a deduction of anas, in the pi ice of 
each seer of silk of the third sort, which might be appro\ed by 
the plaintiff; to receive back the remainder as rejected, and to 
comply with the terms of his original engugement, witliin 15 days 
from the above date. 4tb, Two letters from the defendant to the 
plaintiff wlierein, after expressing his regiel at having eiiteied 
into an engagement with the terms of which lie found himself 
unable to comply, he proceeds to state, that he has appointed 
Loknath his agent for tlie pnrpo.se of adjusting his accounts and 
of receiving back such quantity of silk of the third .sort, as might 
be rejected by the plaintiff. 5th, A letter from Unoopchiind Has, 
the brother of Suroopchnnd (the defendant), lo Kurreetchund Das, 
dewan of the Jiingypore factory, mentioning the failure by his 
brother in the performance of his engagenient with Mr. Masseyk, 
and requesting him to become secuiity for the repayment to that 
gentleman of the sum of 15,400 rupees, which, on an inspection 
of accounts, he found to be due to the plaintiff'from the defendant. 
The Judge of the City Court, after inspecting tlie above documents, 
and taking the evidence of witnesses for the plaintiff, who deposed 
to the due e.xecution of the deeds by the defendant, to his receipt 
of the advance of 38,317 rupees made to him by the plaintiff, and 
to his failure in fufilling the terms of the engagement, gave judg¬ 
ment in favour of the plainlifF for the recovery of the amount 
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specified in his claim, with costs against the defendant. On ap- 1813. 
peal by the defendant from the above decision to the Pro\incial 
Court of Moorshedabad, that Cuurt affirmed it, dismissing the 
appeal with costs. On a further appeal by the appellant to fhe'.*]Henry** 
Sndder Dewanny Adawlut, this Court were of opinion, that Mr. Masseyk. 
Ramsay had (by the insertion of his name in tlie deed executed by 
the defendant), become a party in the transaction ; that it was 
therefoie reijuisite for him, either to appear and plead as one of 
the respondents in the cause, or to sign a declaration stating, that 
he was in no way concerned or interested in the transaction to 
which the suit related. A declaration having been made by Mr. 

Hamsay of his having had no interest whatever in the transaction 
in question, that gentleman was absolved from all concern in the 
cause. The Sndder Dewanny Adawlut (present H. T. Colebrooke 
and J. Fombelle) concuried in the decrees passed by the City and 
Provincial Courts, with the exception of the orders regarding the 
amount of the penalty payable by the defendant, under his engage¬ 
ment. The Court observed, that as the respondent had only 
made an advance to the appellant for the first delivery of silk 
required, he could not, from the tenor of the engagement, be sub¬ 
jected to the payment of a penalty, for the failure of his engage¬ 
ment, with respect to the other deliveries, the advances for which 
he bad not received. But that, as the appellant had failed to 
furnish 48 maunds, 38 seers (or 1,9.58 seers) necessary to complete 
the first delivery, he must be considered liable to the penalty due 
on the above quantity. The decrees of the City and Provincial 
Courts were accordingly amended, and, after deducting the sum 
of 5,000 rupees from the amount of the penalty decreed by those 
Courts, judgment wasgiven in favourof the claim of the plaintiff, with 
interest, on the amount finally decreed, from the date of the deci¬ 
sion in the City Court. The respondent was directed to reimburse 
the appellant for the costs decreed against the latter in the lower 
Couits, on account of the sum of 5,000 rupees, deducted as above 
stated. Costs in this Court were rendered payable by the parties 
in proportion to the final judgment. 
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1813. KOONWUR BODH SINGH, and the Heir* of Jye Sreb 

NoTl^b Appellants, 

• versus 

SEONATH SINGH, Heir of Mungerath Singh, 
Respondent. 


The landed THIS was an action brought in the Zillah Court of Ramghur, 
r^fraetorv 1802, Or Ist Bysakh 1869, Sumbut, by Jye 

zemindar ^ree Siiijih and Koonwur Bodh Singh, to recover from Ruja 
beinz rnn> Muneerath Sint;h two thirds of the estate of pergunnah Raiiighnr; 
fiscated, it the annual produce of which was stated at 33,865 rupees. The 
following ia a sketch of the family of the parties: 


person m 
rcmnnora- 
tion for 
piildir ser- 
vires.ftndon 

Ins drillli it 


UA.I\ TEJ SINGH. 

zemindar of the estate in dispute, died in 1831 Sumbut, or 1774, A. D. 
leaviiift three sods, viz 

— « » ■ ■ I . II . . . . . — 


Wiis held PHiisnatb Singh, wiio Jje Sree Singh, plninlitf, died leaving 
by his son, snereedrd to tlie en- tliree sons viz. 

and after- tire estate as raja, (— 

ward.sliy died in 1798; and 1st, 2d, 3d, 


3d, 

Koonwur Bodli 
Sing, plainiiff, 
appellant in the 
Sudder Dewan- 


ciiiu niir.- (ire estate as raja, /— ■ — * - - . . appellant in lue 

ward.sliy died in 1798; and 1st, 2d, 3d, Sudder Dewan- 

Iiis grand- was succeeded by Ills MedneeSingh, Bhuwanny Mnharooder ny Adawlut. 

son, to the sou. | appellant in Singh, appel-Sinuh, nppel- 

exclusion ( the Sudder lant in the lant in the 

of all other Miineeralh Singh, Dewanny A- Sudder De- Sudder De» 

members (original defendant daivlut. wanny AdaW- wanny A- 

of the fa- in the suit) died and lut. dawiut. 

mily. On was succeeded by 

the suit of I 

two sons of Seonath Singh (res- 

the original pnndent in the Sudder 

grantee to Dewanny Adawlut.} 

participate 

nephew, It was Set forth in the plaint, that Raja Mookund Singh, a 
judgment former zemindar of pergunnah Ramghur, having contumaciously 
was given refused payment of his revenue, and openly resisted the authority 
them*the Government, a force was in the year 1772 sent under the 

zemin- command of Captains Camac and Goddard, for the purpose of 
darec being reducing liim to obedience; that Tej Singh, the ancestor of the 
one of iho.se parties, aided principally by his second son Jye Sree Sinsfh (one 
Ba'hle u?”' afforded material assistance to those officers in 

division.rc- s'lbduing the above named Raja, and in subjecting the teriitory 
cognized bordering on the hills of Ramghur, to the authority of the Biitish 
by regula- Government; that Mookund Singh having, m consequence of 
1793* Pro- contumacy, been deprived of his estate, it was intended by 
vision was Government, to confer the same, together with the title of Raja, on 
made in .Ive Sree .''ingh, in consideration of the services which had been 
ih**! regula-rendered by bim, but that he declined in favour of his father Tej 
f'uur^^abo-whom the estate in question and the title of Haja were 
lition of the accordinglv granted; th.it Jve Sree .Singh was deputed by his 
custom, father Tej .Singh to proceed to Patna (the Governor General 
and it was i\/|,. Hastings being then at that City), for the purpose of there 
that^fler executing on his part the necessary engagements with Government, 
till' ist of regaiding the revenue payable on the estate in dispute; that pre- 
duos i794,viou8ly to his (Jye Sree Singh’s) departure, Tej Singh entered into 
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a written agreement, wherein he declared his estate to be divisible 1813. 
in equal portions between his sons; that on his return from Patna, . 
the three brothers continued to live united with their father, until 
the period of hisdemise, which took place in 1831 Sumbut, or 1774 
A. 1».; that the plaintiff Jye’Sree Singh being absent at the time«ccording 
of the actual occurrence of this event, Parisnath Singh succeeded to the 
•to the entire estate, and was invested as Raja by Captain Camac 
unci Major Crawfurd, but that the funeral obsequies of Raja Tej Hiudoo 
Singh were afterwards performed in concert by the three brothers; lawsof in> 
that tile plaintiff, Jye Sree Singh and his brother Koonwur Bodh heritance. 
Sin . h, miiiiitaineda force for the protection of the estate in dispute, f*!'* 
winch was in no year completely freed from the predatory incur- 
sions of neighbouring enemies ; that for the support of this force to be appli- 
Parisiiath Singh granted them certain villages, besides a pecuniary cable to the 
allowance assigned on the Sayer Mehal, but that the expences 
of the three brothers, attendant on the ceremonies of funeral and father of 
marriatte, were defrayed in common ; that a difference having on the claim- 
one occasion arisen between Parisnath Singh and the plaintiffs,having- 
the former acknowledged the deed of partition executed by Tej 
Singh, with the terms of which he declared his readiness 101774 ^^*” 
comply whenever circumstances should render it necessary, but 
that a reconciliation having been afterwards effected between the 
brothers, no division of the estate took place, and the brothers 
continued associated until the death of Parisnath Singh in the 
year 1840, Sumbut: that Parisnath Singh was succeeded by his 
son Muneerath Singh, with whom the plaintiffs had wished to 
continue to live united, but that as Muneerath Singh evinced no 
attention to the management of the estate, nor any disposition 
to abide by the engagement of his father, but, on the contrary, 
tioated the plaintiffs as strangers, and acted in ail respects as if 
his interests were separate; the plaintiffs had brouglit the present 
action for a partition of the estate, and for possession of two- 
thirds of it, in conformity with the tenor of the instrument executed 
by 'fej Singh their father, and the established law of inheritance. 

By the defendant it was contended, that the former refractory 
zemindar. Mookund Singh, had been expelled by Ilaja Tej Singh, 
in conjunction with the British forces, without any assistance from 
the plaintiff Jve Sree Singh; that the assertion of the plaintiffs 
legarding the absence of .Jye Sree Singh at the time of tlie decease 
of Tej Singh was false, both the plaintiffs having themselves 
assisted in the formal investiture of his (ihe defendant’s) father 
Paiisnath Singh, as Raja and successor to tlie entire estate; that 
the plaintiffs were merely jageerdars, and had never lived in 
association with himself or ins father Parisnath vSingh.hy whom 
sundry villages hati been assigned to them in consideialion of tlie 
peiformance of certain services; that, according to the custom 
of tile mountainous country, and to the usage of the familv, the 
estate was not divisible, hut that, on the death of the Raja for the 
time being, he is always succeeded in the raj and zeramdaree by 
tlie eldest son, to the entire exclusion of the other branches of 
the family; that Parisnatli Singh was in the year 177-t conBrmed 
as sole proprietor of the estate 10 dispute by the tlien Governor 
General Mr. Hastings; and lastly, that the claim of the plaintiffs 



94 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1813. must be barred by the operation of the rule of limitations. The 

- plaintiffs, in replication, did not admit the existence of the usage 

Koonwur alleged by the defendant as determining his succession to the 
Bodh Singh estate in dispute, nor the validity of the custom in the present 
"”seoiiaih' the zemindaree having been acquired by Tej Singh. 

Singh, They also contended, that even allowing the existence of the 
custom, the exclusive right of the eldest sun was, in this case, 
renounced by the agreement on the part of the defendant’s father, 
to the partition intended by their ancestor Tej Singh. Numerous 
exhibits were filed by the parties, of which the following, as beaiing 
immediately upon the case, chiefly deserve specification. An 
instrument, pui porting to have been executed by Maharaja Tej 
Singh on the 5th of/eM 1820, Sumbut, lecitiiig, that Jye Svee 
Singh having rendered him essential service when acting m con¬ 
junction with the force under Captains Caniac and Goddaid, lie 
had. in consideration thereof, deputed him to accompany Captain 
Cainac to Patna, there to execute in Ins name the necessary 
engagements regarding the estate, to be hereafter equally divided 
between bis three sons A letter from Paiisnath Singh, without 
a date, to the plaintiffs, in answer to one received from them, 
reciting, that he was aware of the existence of the document 
alluded to by the plaintiffs, the validity of which it was never his 
intention to dispute; that he was anxious that tlie management 
of the estate should be conducted by the three brothers, in concert 
with each other, and that their several expetrces should be defrayed 
in common ; that, if any such difference should arise, as to render 
a partition necessary, he would then agree to its being made, but 
that until then he wished to live with them united. A purwanna 
dated 1st Shuhri Rubee oos sanee, 17th Jooloos, or 17th year of the 
reign of Shah Aulum, corresponding with the year 1777, A. D. 
diiected by Captain Camac to Jye Sree Singh, wherein, that 
officer (after acknowledging the receipt of a letter from Jye Sree 
Singh, and mentioning the assistance he had received from him in 
bringing the mountainous country under the British authority,) 
recommended him not to make himself uneasy regarding a separa¬ 
tion of the estate, since it would be in his power at any lime to 
produce tiie document executed by Tej Singh, authorizing that 
measure; adding, that he counselled him not to require a parti¬ 
tion so long as he continued on good terms with his brother Raja 
Parisnath Singh, but to report to Government whenever he found 
himself involved in difficulties and disagreement with the said 
Kajv, when he might rely upon an order from Government di¬ 
recting a partition between the brothers, 4th, A purwanna dated 
6 th of March 1782, A. D. directed by Major Crawfurd to Jye Sree 
Singh, wherein, after acknowledging the receipt of a letter from 
him, and stating, that he had spoken in his favour to Raja Paris¬ 
nath Singh, and that the Raja informed him it was not his wish 
or intention, “ to create a disagieemeiit on any point, that if 
differences should thereafter arise a partition might then be made, 
but that there was no necessity for its being done immediately," he 
reminds Jye Sree Singh, that the instrument executed by Maharaja 
Tej Singh is m his (Jye Sree Singh's) possession, to be brought 
forward when occasion might require it, and adds, that he (Major 
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Crawfurd)was about to proceed on service, but should attend par- 1813. 

ticularly to his interests on his return. The defendant exhibited - 

three pof/oAs for the estate in dispute, which had been 

granted to himself, his father, and his grandfather, and produced othen, 

an order under the Company’s seal, and the signature of the v. Seooath 

Honorable Warren Hastings, Governor General, dated 1774, A.D. Singh. 

directing Parisnath Singh, the defendant's father, to repair to the 

presidency, for the purpose of being confirmed in the zemindaree 

of Ramghur, in the place of his father, and receiving the usual 

investiture. Xhe evidence adduced on both sides, went to sUp* 

port the respective allegations of the parties; the witnesses on the 

part of the plaintiffs deposing to their having lived united with the 

defendant and his ancestors, and those brought forward by the 

defendant deposing to the plaintiffs being merely jageerdars 

residing on the estate, and to their never having had any expences 

or transactions in common with the defendant or his father. It was 

the opinion of the Judge of the Zillah Court, that as the plaintiffs 

had not obtained possession of shares in the contested estate, 

in conformity with the tenor of the alleged deed of partition by 

Tej Singh, and had not since his death (a period of 32 years) sued 

on that account, before any competent tribunal, their claim was 

nor now admissible, and must be barred by the operation of the 

rule of limitations : the Zillah Judge observed further, that there 

did not appear to have been any dArision of the estate in the 

family of the parties, and considered the order directed by Mr. 

Hastings to Parisnath Singh, and brought forward by the defen¬ 
dant, as evidence sufficient to prove, that the estate had not come 
into the possession of the defendant’s father or himself, by force 
or fraud, or other improper means. Judgment was therefore given 
against the plaintiffs, and costs rendered payable by the parties 
respectively. On appeal by Jye Sree Singh and Koonwur Bodh 
Singh from the above decision to the Provincial Court of Patna, 
that Court concurred in it, for the following reasons; it wag held by 
the Provincial Court, that although the instruments by Tej Singh 
and Parisnath Singh were, from the documents and evidence 
brought forward in the case (more especially from the purwannas 
of Captain Camac and Major Crawfurd), proved to have been 
executed by those persons; and that, notwithstanding the estate 
in dispute did not appear to be of that description to which the 
rules contained in regulation 10, 1800, (providing in certain cases 
for the exclusive succession of a single heir without any division 
of the property, to landed estates situated in the jungle mehals of 
Zillah Midnapore, and other districts), could be considered applica¬ 
ble, yet it became in this case necessary to recur to the period, 
when the landholders were not empowered to make a division of 
their estates, without the knowledge and consent of Government, 
and to the custom then in force, by which, on the demise of a 
zemindar, such one of his heirs as was deemed by the Govern¬ 
ment qualified, obtained the estate. The Court remarked, that 
in virtue of this custom Parisnath Singh appeared to have been 
confirmed by Mr. Hastings in the possession of the estate in dis¬ 
pute; that when Parisnath Singh died, he was succeeded by his 
son Muneerath Singh, who had held undisturbed possession of the 
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1813. estate for 19 years, previous to the date of the institution of the 
, present suit, and that, under the rules contained in regulation 11 , 

. 1793, (providing, that a custom according to which some of the 
and othm extensive aemindareea vrere not liable to division, and the 
t>. Seonatii ’ estate devolved entire to the eldest son or next heir of the de* 
Siiiifi]. ceased, to the exclusion of all other sons and relations, should 'bo 
abolished) the claim of the plaintiifs was nut maintainable; for, that 
section 5 of the said regulation contains a provision that it shall 
not be in force until the 1st of July 1794, and then not to operate 
retrospectively. The decree of the Zillah Court was tberefo'-6 
affirmed, but the Judges of the Provincial Court being ofaipinion, 
that the claim preferred by Ihe plaintiffs was not altogether ground¬ 
less, the costs were declared payable by the parties resp'ctiveljr- 
Jye Sree SiMgh having died while the cause was yet pending in 
the Provincial Court, was succeeded by his sous, who» under hio 
light and interest in the cause, preferred a further appeal to the 
Sudder Dtwanny Adawint. Muneerath Singh having likewise 
(lied, was succeeded by his son Seonath Singh, who became the 
respondent in the cause. The following were the grounds gn 
wh'ch 'his Court (preseiU If. Colebrooke and J. Stuart) concurieil 
ill the decrees of the Provincial and Zillah Courts. The excciirion 
of ihe alleged deed of partition by Tej Singh, was not proved to 
the »ati$faction of tlie Court. It was observed, that the sirotigest 
evideiu-e which had been aitduced in support of the execution of 
that document, were the purwannasstattd to have been directed to 
Jye Sree Singh, by Captain Camac and JMajor Crawford (in which 
the instrument in question was clearly recognized), and which, if 
authentic, must have been considered decisive as to the fact. The 
Court, however, saw strong reasons for doubting the anthent city 
of iliese documents, attested as they were merely by the initials of 
the names of the above named officers, which were found not to 
resemble the handwriting of those officers, on other authentic 
papers, ! he piirwannas were suspected also from their appearing 
to contain an explicit statement of all that was required to sup- 
fort the claim of the plaintiffs, and to explain in some degree the 
iciisonsfor the delay which had occurred, in not having before 
iiif.de known their claim. From a letter under date tlie 2i(\ of 
August 1774, immediately after the death of Tej Singh, addressed 
bv ('aptain Camac to the hiiidwan C6uncii, and olitained by the 
Couit from the records of Government, it appeared, that tliat 
officer therein urgently recommended Parisnath Singh as sole 
successor to the estate wiihout making any mention of the riuhls 
of the remaining brothers, or of any arrangement having been 
piojei ted by Tej Singh, for the equal division of the estate among 
ins sons, and of which, had it existed, it was obvious C.'iptaiu 
Camac could not, from bis situation, have been ignorant. It also 
at peaied, that tlie Provincial Council of Revenue at Burdwan were 
on the ^Oth of SepUmber 1774, informed by Government, of their 
intention to confirm the succession of Parisnath Sinuh to the 
zemmoaree of Ramghiir, (as a measure consistent with their 
former resolutions in favour of his father Tej siugh^ and of the 
order requiring the attendance at the Presidency of Parisnath 
bingh, for the purpose of leceiving his investiture. With lespecl 
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to the validity of the claim of the plaintiffs, according to the 18l3< 

Hindoo law of inherUance, the Court observed, that this point -- 

„ turneaupon the further question, whether the estate in dispute 
*^38 to be considered a common zemindaree divisible by the laws „ seoilafh 
of inheritance, or one of those estates which by the custom noticed Singti, 
in and abolished by regulation 11, 1793, descended to one heir in 
ejcclusion of all the other membeis of the family. Adverting 
however to the extent and situation of the estate, to the zemin- 
» -dar possessing the title of Raja, and to Ins maintaining a sort of 
feudal establishment of tioops and dependant jageerdars; the 
Court ccRild entertain little doubt, that it was not a common estate 
divisible by the laws of inheritance. The decrees of the Zillah 
and Pro\inei.il Courts were accordingly affirmed by the Sudder 
Dewanny Adawlut, atid the costs declared payable by the parties 
respectively. 


IIUREE NARAIN RAI, Appellant, I8i3. 

versus -- 

RAJ INDUR RAI, Respondent. Dec. 7tli. 

Tins was an action brought by Raj Indur Rai, in the Zillah A talook 
Court of Rajeshahye on the 15th of September 1808, (and after-®Sginally 
waids removed under the provisions ol regulation 13, 1808, to the 
Provincial Couit of Moorshedabad), to recover fiom Huree Narain fpiiure” ** 
Rai, possession of turruf Khidurpoor, the annual produce of afterwards 
which was estimated at 5,001 nniees. It was set forth in 
plaint, that the turruf in question, along with two other moiizas, bv^^AAar*'- 
Tiz. Chopeenuggur, and Chimdunnuggur, had been sold in 1199, but 
B. S. by Maharaja Ratnkishen, zemindar of Rajeshahye, to the not actual- 
piainlift’; that as the bill of sale contained the reservatory con- 
dition, that these lands should be held as a dependent tenure, 
plaintiff solicited the zeuiindar for a. kharijnameh, or authority tOgaieoftbe 
rendei the tenure separate and independent, which was granted in zeminda- 
the year 1201; that in virtue of this document, he petitioned the 
Collector fora separation of his purchased talook, in consequence 
of which petition, he was registered as independent talookdar of^as in-’ 
Chopeenuggur, and Chundunnuggur, but that the transfer of eluded, in 
turruf Khidurpoor was postponed, although its separation was •’'‘i® 
repeatedly requested, and although the legality of that measure 
was established by the kharijnameh granted by the original zeniin-of section 
dar, as well as by two documents written by his son, in 1205, 14 , regula- 
subsequently to his decease, confirming that grant; that in 1206 
the whole of Ramkisheii's zemindaree was subdivided into lots, 
and exposed to sale by public auction on account of arrears ofparcimscr 
levenue, and that the lot Anoorail, in which the turruf in question having 
is situated, was purchased by a person named Bhyrooflauth, who subsequent- 
recognized the plaintiff’s claim to separation, and executed a deed 
confirmatory of the original khartjnamehi that the lot Anoorailrjgbt of the 
having been mortgaged by the auction purchaser to the defendant, talookdar 
it became his property in 1208, but, owing to a suit instituted by 
the relations of the original zemindar, in the course of which it 

VOL. II. O 
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bia zemin* 
daree, the 
separation 
was ad- 
jgdged not" 
u'itlistand ■ 
ing the ob¬ 
jections of 
a second 
purchaser 
of the ze* 
inindaree 
by private 
sale from 
the first 
purchaser. 


was attempted to prove, that Bhyroonauth was merely the nominal* 
and that the son of the former zemindar was the real purchaser 
of the lot Anoorail, the lands were held khas until the decision of 
the suit in 1213, when a decree was passed, affirming the validity 
of the purchase ; and the defendant having become seized of the 
property, ousted the plaintiff from the firrewy Khidurpoor, which 
was included in it; that the plaintiff had retained possession of 
the turruf in question, during the whole period that had elapsed 
between the date of the original grant, and the decision of the 
abovementioned suit, and had regularly paid the revenue to Go¬ 
vernment. It was averred in reply by the defendant, that the bill 
of sale and other documents to which ihe plaintiff alluded, were 
forgeries, piepared and antedated for the purpose of defrauding 
the purchasers of the estate; that the present claim had originated 
under the influence of the same fraudulent motives as’had ac¬ 
tuated the institution of the former suit, regarding the benamee 
purchase; that in 1206, before the lands were held khas by Govern¬ 
ment, the plaintiff, so far from considering that he had a right to 
hold the turruf as an independent tenure, actually took a sub-lease 
of it, in the name of his deputy Sheokishen, from Bhyroonauth 
the auction purchaser; that he (the defendant) had cleared off 
the arrears of revenue with which the lot was incumbered, and 
had become legally possessed of the property, in conformity with 
the decisions of the Zillah and Provincial Courts; that had the 
plaintiff been confident of the justice of'his claims to separation, 
he would have preferied them previously to the sale of the zemin- 
daree by public auction; and that even admitting the validity of 
the documents he alluded to, Uiey could not now operate in his 
favour, in consequence of the limited period for separation pre¬ 
scribed by section 14, regulation 1, 1801, having elapsed. 

It appeared to the Senior Judge, that Rajah Ram Kishen sold 
the turruf in dispute to the plaintiff, for the sum of 1,715 rupees, 
to beheld dependent on his zemindaree, and two years after the 
sale (the plaintifl' being his son in law) executed a deed in his 
favour, empowering him to hold the turruf as an independent 
tenure; that he consequently petitioned the Collector several 
times, to register his name as an independent talookdar; and that 
the Collector having instituted proceedings to ascertain the pro¬ 
priety of that measure, was induced to refuse the request, upon 
discovering that the word had been used in the kharijnama, 

though no objection existed on the part of the succeeding zemin¬ 
dars. The above facts appeared, from the bill of sale and kharij- 
nameh granted by Ramkishen, from the confirmatory documents 
signed by his son, from the reply of Bhyroonauth to the Collector, 
acknowledging the right of separation, and from the Collector’s 
proceedings, which were all filed by the plaintiff*. The Senior 
Judge was further of opinion, that the claim of the plainriffwas 
not in anv way invalidated by the evidence adduced by the defen¬ 
dant. The assertion of the papers being forged could not be sup¬ 
ported by any sort of proof. On the contrary, the handwriting 
they exhibited, exactly corresponded in appearance with other 
manuscripts, known to nave been written by the proprietors. The 
document in the name of Sheokishen, filed by the defendant, con- 
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t^iniDg an aerreement on the part of the plaintiff, to hold the tut- 1813 . 

>*u/as an under tenant, at an advanced jnmma, was not conaidered - 

genuine. It tvas not probable that the plaintiff should have Hurree 
engaged for a higher rate, while his own claim was pending before 
the Collector, or that, even if he had done so, the deed of agree- 
ment should fall into the hands of the defendant. Had he com¬ 
missioned Sheo Kishen to act on his behalf, be would certainly have 
furnished him with a mokhtarnameh, but no such document was 
forthcoming, moreover, it was proved by receipts and other docu¬ 
ments adduced by the plaintiff, tiia the held immediately of Govern¬ 
ment, while the lands remained khai. The plea of the defendant,. 
stating that the- plaintiff was dilatory in applying for separation, 
seemed to be inadmissible, the reverse being proved by an inspection 
of the Collector’s books. As the refusal of that officer to separate 
the tUTTufm question appeared to have originated in a miaiaken 
interpretation of the word pultun, occurring in the kharijnameh, 
which had been held to mean dependent,” while, in reality, it 
signified “ constituting,” and as the plaintiff’s right to separation 
appeared to have been satisfactorily established, the Provincial 
Court passed a decree in his favour, with costs payable by the 
defendant, directing the Collector to separate the furi’ti/'Khidur- 
poor from the zemindary of the defendant, and to cause an entry 
of the plaintiff’s name to be made in the registry, as independent 
talookdar of the same. On appeal from the above decision to the 
Judder Dewanny Adawlut, that Court deemed it expedient to call 
for the original exhibits filed in the Provincial Court by the 
respondent, or for authenticated copies of them. These papers 
were transmitted, and their validity was fully established; the bill 
of sale by Maharaja Ramkishen, the kharijnameh subsequently 
granted by him, the confirmatory documents by his son, and that 
by Bhyroonauth, the auction purchaser (recognizing the right of 
separation vested in the respondent), were proved to be genuine 
by the testimony of several witnesses, who either witnessed the 
signature of those persons, or deposed to their handwriting. 

The Court of Sudder Dewanny Adawlut (present H. T. Colebrooke 
and J. Fombelle), considered that, although by section 14, regu¬ 
lation 1 , 1801, the rights of the respondent (being involved in 
those of the former zemindar) were transferred to the auction pur¬ 
chaser (Bhyroonauth), yet, that the latter had formally and volun¬ 
tarily relinquished the privileges with which he became thus 
invested, by acknowledging and confirming the original grant; 
and that the appellant, who derived his rights from Bhyroonauth, 
could not be entitled by his purchase to any privilege which had 
been previously relinquished by the person from whom he pur¬ 
chased. That part of the decree of the Provincial Court there¬ 
fore was confirmed, which recognized the respondent's right to 
separation, but as the Provincial Court had not issued any order 
for fixing xh^jumma- according to the regulations, the decree of 
that Court was amended as follows ; It was decreed, that the 
respondent should be put in possession of the /arrw/Khidurpoor, 
and that he should continue to pay the usual revenue to Govern¬ 
ment thiough the appellant, until the Collector should ascertain 
tlie rate of assessment to be levied on the parties, and receive. 
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their engagements for the due discharge of the same, according to 
the rules laid down in regulation 1, 1793, and regulation 5, 1810;^ 
NarafnRai further, that at the conclusion of the arrangement, the respon* 
V. ll«j In- ’ dent should be considered as holding an independent tenure and. 
dur Rai. should receive from the appellant the mesne profits of the landa„ 
The expences of separation and the costs m both Courts were 
made payable by the parties respectively. 


1813 - 


Dec. 7ih. 


BABOO GOPEE MOHUN, Appellant, 
versus 

ISHRYCHURN, and Others, Respondents. 


A talook THIS was an action brought by Baboo Gopee Mohiin.in theZillah 
being se- Court of Jessore, on the I5th of February 1804, or 5ih PhaUjoon 
parated Bengal year 1210, against Ishrvchurn, talookdar, and two 

zeiuinda- Others, possessors of kismut Moolgurh, &c. formerly dependent on 
reebytlie pergunna Churolia, the zemindaree of the plaintiff. The object 
conaent of of suit was to procure a deduction of 832 rupees, 8 anas, in 
concerned revenue made payable by the plaintiff, by transferring the said 
and assess- Sum to the charge of the defendant’s estate. It appeared that 
ed by the zeinindaree in which this talook was situated, appertained, until 
the collec- year 1181, B. S., to Hajehunder Kai, whose estate was at that 
oM/LmT** period sold on account of arrearsof revenue, and pui chased by Huree- 
to ivhich itnarain Gnsaul, fromwhom,in the same year, the father and grand- 
was sub- father of the defendant, Ishrycburn, obtained possession of the talook 
jeet previ- as a dependent tenure. In 1202, B.S., the whole zeinindaree was 
sepaLtkin'*^ sheriff’s sale, when Nubkishen purchased it on Account 

without re- of his son Rajkishen, tlie half-biother of the plaintiff. Rajkishen 
ference to continued invariably to receive the rent, at the usual rate, from the 
its actual talookdar, until the year 1207, when a petition was presented to 
the Collector in the name of Rajkishen, praying that the talook 
incut might be separated from his zemindaree. This request was 

declared acceded to by the Collector. In the year 1208, B. S., the plaintiff 

””d'*and with his half-brother in the zeinindaree, in conse^ 

quence of an order of the Supreme Court, where he had sued for 
rected to he joint possession. The plaint set forth, tliat the talook in question 
made, ac- foimed part of the zemindaree of the plaintiil', and was not liable 
Separation ; that, although the profits derived from it varied in 
BectWui lo their amount, and were once so high as 1,387 rupees, 8 anas, 
rosuintiun yet it had been assessed at the rate of So.'J rupees only, by 
1, 179.1, which means the balance, viz. 832 rufiees, 8 anas, was unduly 
acribes*'*^*' on the remainder of the zemindaree; that the separation 

thaV^wben taken place, not at the instance of his half-brother, but by 
a portion means of the fraudulent practices of his vakeel. It was averred in 
of HU estate reply, by the defendant, Ishrvchurn, that the talook in question 
transferred independent tenure, and had existed as such for some time 

by* privaTe pr^^vious 10 the plaintiff s acquisition of the zemindaree ; that it 
sale, gift„« had been separated and its rate of assessment determined by the 
or other- Collector according to section 11, regulation 8, 1793, after an 
wise, the^^ inspectionof thetitle deeds and other documents ; that the plaintiff's 
up^rdwt claim was founded on a sheiiffs sale made subsequently to the 
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decennial settlement; and that he could not be justified in levy- 18I3. 

hicf extraordinary taxes, or in any wise infrinpng the rights —;- 

declared by Government to belong to the inferior landholders; 
that, had there been any fraud in the transaction of petitioning for 
separation, it would have been brought to light by Rajkishen, gxed at an 
whose interests were involved in the result: that, lastly, the amount 
present suit was illegal, the plaintiff not having been joined in R jj,®**®** 
by his brother, who equally participated with him, in all the rights 
appertaining to the zemiiidaree. The facts were, tiiat in the year poiUon to 
1204, Uaja Rajkishen complained, that the talookdar of Moolgurh, its actual 
&c. did not discharge the rents due on his portion of the estate, 
and petitioned the Collector to compel him to do so, or to hold 
the talook as an independent tenure, paying the revenue imme-the whole 
diately to Government. In consequence of this petition, the talook- estate may 
dar was called upon, when he delivered in sundry vouchers, 
consisting of settlements made by former zemindars, receipts, &c. jj,g gctual 
which proved that the actual amount of rent paid for the talook produce, 
bad been hitherto confined to the sum of 555 rupees annually. 

The Collector accordingly, in 1207, separated it from the zemin- 
daree, fixing the assessment at the abovementioned rate. The do¬ 
cuments, on the authority of which this arrangement chiefly rested, 
were, first, a written agreement entered into by Hurreenarain 
Gnsaul, the former zemindar, in 1188, secondly, an adjustment 
of accounts for the year 1198, and thirdly, receipts for the years 
1205 and 1206, all of which demonstrated, that, no larger annual 
sum than 555 rupees had been paid as rent for the talook in 
question. These vouchers were produced in Court, and several 
witnesses were called on by the defendant, who satisfactorily 
pvovedf their authenticity. To counteract these statements, the 
plaintiff filed several documents, with a view of proving that the 
amount of rent levied on the talook varied in different years, and 
be offered to bring forward evidence which would establish this 
fact. As this suit was instituted under section 12, regulation 8, 

1793, which gives liberty to the zemindar, if dissatisfied with the 
separation of a talook from his estate, to sue the holder of such 
talook, in the Dewanny Adawint, for the right of property in the 
lands, and the Zillah Judt;e being of opinion, that this suit was not 
warranted by tbe regulation above quoted (inasmuch as this 
related merely to an error in determining the rate of assessment, 
which did nut rest with the defendant, whose claim to separation 
had been established by the Collector’s proceedings,) gave jncle- 
ment in favour of the defendant, with costs against the plaintitf. 

On appeal from the above decision to the Provincial Court of 
Calcutta, it was insisted on, for the plaintiff, that the talook in 
question could not be separated, unless by the mutual consent of 
the parties, it being a dependent tenure : that the illegal separa¬ 
tion took place three months after the proprietary right in the 
zemindaree had been decreed to the plaintiff, by a judgment of the 
Supreme Court; and that, his consent to the measure had never 
been obtained, nor even required; that all the abivabs^ or 
extraordinary taxes, had been consolidated in 1197, (the period 
of the decennial settlement,) when the accounts delivered into 
the Collectors office exhibited the sum of 1,258 rupees, 9 anas. 
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1813. 15 fundas, I cowry, as the annual assessment of the talook'; 

■ that, in the year 1202, this rate was encreased, when, on account 
Baboo of arrears, the talook was attached, and the defendant agreed to 
Gopee Mo’p^y a further sum (55 rupees), on which condition the attachment 
Islirychornremoved; and that the accounts for the year 1206, B. S. 
and others, exhibited an encreased rate of assessment on the talook, amount* 
ing to 1,387 rupees, 8 anas. The papers relative to the decen¬ 
nial settlement were produced from the Collector’s office, and 
they confirmed the statement of the plaintiff, as far as related to 
the amount of rent, to discharge which, the talook was declared 
liable. To prove the fact of the agreement stated to have been 
entered into by the defendant in 1202, an ikrarnamehy or written 
declaration, was adduced, but not being duly authenticated, proved 
nothing, and another document relative to the year 1205, pur¬ 
porting to be official, but which, not having the requisite signatures, 
was considered inadmissible. The document, on the other hand, 
filed by the defendant, regarding the settlement made by the for> 
mer zemindar in 1188, was duly authenticated and signed by 
Hurreenarain. This deed recited, that the rent of the talook was 
fixed at 555 rupees annually. On these grounds, the Judges of 
the Provincial Court were of opinion, that notwithstanding the 
accounts prepared at the period of the decennial settlement, no 
higher rate of rent than 555 rupees had been paid for the talook; 
that the plaintiff’s claim to a higher rate of rent was totally inad¬ 
missible, and as he became possessed of the zemindaree, not by 
a purchase at public auction, but. by virtue of an order of the 
iSupreme Court, they considered themselves as not competent to 
alter the proportions of assessment- The decision of the Ziilah 
Judge, in affirming the defendant’s right to separation, was’at the 
same time held to be erroneous, inasmuch as, he (being a depen¬ 
dant talookdar) could not possess that right, by section 16, regu¬ 
lation 1, 1801. It was therefore decreed, that the talook should 
be reannexed to the zemindaree; and hereafter be considered as a 
dependent tenure, at the stated rent; and that the costs-of the 
suit should be discharged by the parties respectively. The ap* 
pellant made a further appeal from this decision to the Sudder 
Dewanny Adawlut. In the mean time, Ishrychurn had died, and 
his heirs, Goureenath and Ram Tunnoo, became the respondentsin 
this suit. It was alleged for the appellant, that even admitting 
the validity of Ishrychurn’s voucher, purporting to have been 
executed by a former zemindar, fixing the rent of the talook, inclu¬ 
sive of all charges, at 555 rupees, yet that circumstance did not 
confer a right on his heirs to retain the talook as a mokurreree 
tenure, at the same rate; that the other documents, being without 
the requisite signatures, were invalid, although several witnesses 
had affirmed their authenticity; and that the method by which 
the appellant became seized of the zemindaree, could not, in any 
way, affect his rights as a zemindar. The respondents replied^ that 
Ishrychurn’s voucher was sufficient to establish an hereditary 
right of succession to the talook on the stated terms, and to esta¬ 
blish the right, it was not necessary that it should be expressed^ 
as in the case of a new grant, for it was necessarily implied, this 
bjeing simply a confirmatory deed. The Judgea of the Sadder 
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Dewanny Adawlut, (prasent H. T. Colebrooke and J. Fombelle); 

after an attentive consideratien of the pleadings ou both sides, -:— 

were of opinion that the appellant was bound by the act of his 
predecessor, who-applied to have the talook separated from hisjl'g^, 
zemindaree, but that the Court of Appeal decided erroneously in Ishrycbiira 
determining the jumma at 555 rupees, solely upon the vouchers sod others, 
produced by the talookdar. That part of the decree therefore was 
reversed, which directed that the lands in question should be 
reannexed to pergunna Churolia, as a dependent tenure, at a jumma 
of 555 rupees, and it was hnally decreed, that the talook should be 
considered as a distinct mehal^ and the assessment fixed on the 
lands composing it, and on the remainder of the zemindaree, in the 
manner prescribed by clause 3, section 10, regulation 1, 1793. 

The costs iu this Court were made payable by the parties respec¬ 
tively. 


THE COLLECTOR OF TIPPERAH, Appellant, 1813. 

versuz _L 

GHOLAM NUBEE CHOWDRY, Respondent. Dec. 24th. 

THIS was an action brought by Gholam Nubee Chuwdry, in Claim to 
the Zillah Court of Tipperah, on the 15th of February 1805, or the obtain se- 
25th of Magh 1211, against the Collector of the said Zillah, 
dispossession from a six ana share of pergunna Gopaulpoor Mir- 
zanuggur, which share the plaintiff claimed as a separate inde-portion of 
pendent proprietary right. The annual produce was estimated at”" oadi- 
9,727 •rupees. On the 10th of November 1801, corresponding 
with the 26th Kartick 1205, B. S., the Collector (Ryley) con-ground, ® 
sidering the 6 ana share aforesaid to form part of a joint undivided of a private 
estate, and to be comprised in the 16 ana share of the said of 
pergunna, registered it as such accordingly, and directed the 
several proprietors to elect a manager; on their failing toti„ctsettie- 
comply with this requisition, a manager was appointed by meat with 
the Collector, in pursuance of the regulation applicable to*be sharers 
such cases, and on its appearing that the zemindaree had public a,, 
into great arrears of revenue, an aumeen was deputed to attach sessment, 
the lands. The plaintiff, thinking himself aggrieved by this rejected, aa 
proceeding, addressed a petition to the Board of Revenue, in "p^ual 
which he stated that by a partition of the zemindaree, which 0^116 landa 
took place a long time bacl^, Moohummud Kasim bec^ehad taken 
possessed of a four ana share, and Moohummud Reza, his uncle, place in 
and Moohummud Mustafa, his father, remained in joint possession n»^e 
of the twelve ana share; that this latter share also was separated 
in 1182, by order of Mr. Shakespear, each brother retaining aguutiong' 
distinct proprietary right; that he, the petitioner, succeeded to his 
father's share, and continued to pay the revenue ai^sessed upon it, 
viz. 8,667 rupees, 14 anas, I6gundas, 1 cowrie, for a period of 
22 years, during ail which time he was furnished with separate 
receipts for his payments. The petition concluded, by stating, that 
the shares abovementioaed had been unjustly united by the col- 
lactOTf and iregistered as a joint undivided estate, and that the 
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1813. interests of the petitioner weie materially suffering from the 

- expeiire to winch lie was put, liy being compelieti to siippoit the 

Tlie Col- anmeens and other officers deputed by Government to leali/e the 
lertor of ariears, into which the whole estate had fallen. On receipt of 
v'tlholam the Collector was called upon to state the facts of the 

Niitjee case, and to ascertain the piecise ratuie of the tenure, by which 
CliDwtiiy. Gholam Nubee had hitherto held a six ana share of the zeniin- 
daree. From his reply, it appeared, that he did not conceive the 
petitioner had a right to hold that share as a separate unconnected 
estate. At tins time, llie several shaiers having paid up their 
aireurs, and of themselves nominated a manager over the estate, 
the Government offii’.ers had been recalled. 'I’he petitioner conse- 
ijuently could have no giievancc on this head. The Board of 
Revenue, on receipt of this report, directed tlie petitioner to institute 
a suit in tiie Zillah Coiiit, by which measure the point in dispute 
viz. his riL;ht to liold the share as a separate tenure, miglit be 
ascertained. The plaint was similar in substance to the peliiion, 
and a Itikscem-iKuncIi, or deed of partition, was adduced in sunport 
of the fact of the partition. It was vdso alleoed by the pi iintiff, 
that the Collcctoi, at the time of the decennial scttleii'ent, asscssi d 


Ins share, piocccding by a comparative estimate of the foreecing 
five }eais; and to estalilish this assertion, the accounts of the 
perguniiah for that pc'iiod were pioduced. Several receipts also, 
grant! d by the Ci.Hector, in the n.irne of the plaintiff alone, for the 
s'x ana share, were given in, to jnovc that he had the sole ptopiie- 
fary riijht. '1 he detenclant, in answer, stated that the document 
by whif.li the partition ot the estate was attempted to be proved, 
had not been duly authenticated; and that it did not hear the 
signat'iies ot tlie several sliareis; that, on the contraiy, two of 
them had presented a petition shewing its invalidity; that llic 
a.ssessment alluded to by the plainlilf had not been made on 
distinct poitions of land; but I'ad been levied on the propiietois 
in piopoition to the interest they possessed in the estate lespec- 
tively, and that, although sepaiate icceiptshad been granted, yet 
that was an luegular proceeding, and did not by any means esta¬ 
blish the legality of the partition. The plaintiff, in replication, 
urged the absence of one sharer, and the niinoiity of the others, as 
the cause of the omission of their signature.s; and to obviate the 
objection of the partition not having been made morizavjaree, or 
by distinct porfioris, it was affirmed, that the nature of the property 
would not admit of this arrangement: the value of lauds being 
subject to conlinii.il fluctuation, from their proximiiy to the river, 
great insecurity of f>ioperty would have been the consequence of 
such a paitition. The Zillah .lodge did not consider it incumbent 
on him to asceitain the truth of the plaintiff’s plea, respecting the 
lands having been actually separated, but, that whether the estate 
had been legally scpaiated, or should be, held as a joint tenure, 
was the point which should he attended to. The reason assigned 
by the plaiiitiff for a rnmizawnree partition not having taken place, 
was held to he futile, inasmuch as it did not apply to other parts 
of the zemindaree, which were at loo great a distance from the 
river to he afl'ceted liy its encroachments. The tuksecmnameh, or 
deed of partition, was not considered a valid initrumeut- Judg- 
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Blent was therefore gireii agaiestthe pIsiiitiiT dUmbsm^ hfe c1aif#i f9i3. 

with costs. On appeal from the above* dedsioh to the Provincial -- 

Court of Dacca, that Court reversed it, thedoconliehts confifrhatory 
of the partition, &c. being deemed sufficient proyf. h was decreed. xippjf“i, 
that the zemindaree should remain divided, on thedermff contained t-. Ohoiam 
iu section 27, regulation 8, L793, according to the f(|llovwng piro-Nubee 
portions: a four ana share, on account of MoohiimniuA Ka^im 
a six ana share, on account of Mopliummud Mustafa; and a six 
ana share, on account of Moohurntnud Reza, the father and 
predecessor of appellant. It was further decreed, that the sepa* 
ration of any new alluvial lands, tvhich might accrue to tiie estate, 
should not be prevented by this decision. The costs in both 
Courts were made’payabl'e by the parties respectively. 

The Judges of the Sudder Dewanny Adawlut, (present J. Fom*' 
belle and W. E. Rees) on appeal, were of opinion, that the 
paitition had not been legally made; for, if it had, the respondent, 
at the time of the decennial settlement, would have entered into 
a speciSc engagement for his own estate; and it appearing-from 
the evidence, that the assessment had been levied on the several 
partneis in proportion to their respective interests, without refer¬ 
ence to measurement, or estimation of the produce of their several 
portions, the settlement so concluded was held irregular -and in¬ 
valid. The decree of the Provincial Court was therefore reversed, 
and claim of the respondent was bnaliy dismissed with costs. 


BYJNAUTH MUJ.VIOODAR, Appellant, 
versus 

DEEN DYAL GOOPUT; Respondent. 


I8H. 
Jan. 22(1. 


BYJNAUTH Mujmoodar, the original plaintiff in this ease, Atmrebasea 
biouiriit an action in the Register’s Court of Zillah Dinagepore, 
on the ‘iSth of January 1801, against Deen Dyal Gooput zemindar, 
and h)s tenants Miitun Mundul, and Peer Moohummud Mundul, zemin- 
to recover the sum of 124 rupees, the value of timber unduly = l* 
appro{)riated by those persons. It appeared* in evidence, that in 
the month of Pkalgoon 1205, Or February 1799,'the Chukla 
Ghoraghaut, forming the zemindayee of Raja Radhanautb, was Iw-sides the 
divided into six Jots, and disposed? of by public auction, for:^,-the 
satisfaction of arrears of revenue. The plaintiff pHrehasetJ' 

Govindpore, comprising Baungurh and many other moulsas, iutermined 
which were forests of saul and other trees. Deen Dyal Gooput that the 
purchased lot Hinchalgaree of the same Chukla, besideh the Pa*"- 
propnetary right to the bunkttr of" the entire estate. ' From the^'y*^ 
leport of an aumcen, who was deputed to ascertain the site of the veystohU^ 
forests in which the timber had been felled, it appeared that they «rigfit over 
were situated within the limits Of the lands purchased bv the *** 
plaintiff. It remained, therefore, to define the privileges which 
the owner of the soil and the owner of ihtbunkur were entitled thou|»?i* 
to respectively. On the parP of the plaintiff, two persons, whoirmwinif in 
had held talooks under the farmer zemindar, were brought forward portion. 

VOL. It. r 
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1814. to prove, that previously to the sale of his estate, he retained the 

-superintendence of the Saul forests in his own hands, and that 

ptirchased the profits arising from them were consolidated with his landrents 
by A. 1 he formed ^ considerable portion of his revenues. It was argued 
for the defendants, that the above allegation, though admitted, 
his right in could not lead to the inference that every proprietor of the soil 
thcsoil,per-must invariably enjoy the profits of the timber growing on his 
estate, and'that although the former zemindar had refrained from 
thrtrm"^ farming the innAwr, yet (the rights vested in him being absolute), 
and nil- the mode in which he had managed the collection of his rents was 

tivate it, a matter of no importance. It was farther insisted on, that the 

ceedrof bunkur, ex vi termini, necessarily conferred a property in 

the timber ^1'® timber. The Register, relying on the evidence of former usage, 
felled ap- and being of opinion that such large trees as saul, tkc. were not 
pertaining included in the right of bunkur, gave judgment in favour of the 
plaintiff', with costs. The Zillah Judge, on the 23d of February, 
confirmed the decision on appeal. In the mean time, the defen¬ 
dant had continued to fell trees from the lands of the plaintiff', 
while the suit was pending; in consequence of v»hich, they were 
again sued on the 2d of April 1802, in the Zillah Court of 
Dinagepore. The plaintiff laid his damages at 2,414 rupees, 2 
anas, and on the same principle as that which guided the former 
decision, obtained judgment for the full amount claimed; the 
defendants not making any exception to the estimated value of 
the timber. Deen Dyal Gooput and the other defendants, being 
dissatisfied with the above decision, preferred an appeal to the 
Provincial Court. The same title, had formerly been tried between 
Deen Dyal Gooput and another party; and the decree of the 
Provincial Court awarded the profits of the timber as necessarily 
forming a part of tlierightof bunkur. This document was given 
in evidence. The Provincial Court being of opinion, that the 
trees then standing on the lands purchased by Byjnaiitli, were 
not included in his purchase, reversed the decree of the Zillah 
Court, but left it optional with him to bring an action of trespass 
against Deen Dyal in the Zillah Court, with a view of trying his 
right to the forest lands; observing, that should the result of the 
trial prove that Deen Dyal had trespassed where he had neither 
right of soil, nor of bunkur, an action might be brought to recover 
the value of the timber unduly appropriated. Accordinglv, on 
the 14th of January 1807, Byjnauth again sued Deen Dyal 
Gooput in the Zillah Court, to recover posse.ssion of the fore.st 
, lands; estimating the annual profits at 971 rupees, and giving in 
evidence his purchase by auction of Baungurh and the other 
■ mouzas in which the forests were situated. The defendant, in 
ianswet', averred that this was insufficient to establish the claim, as 
it tended to prove a title in the cultivated lands only; and not a 
iv| right to the profits ofthesaM/feura or forests. The Zillah Judge, 
however, relying on the evidence adduced in the former trial 
establishing the usage of the late zemindar, and proving that the 
saul forests in which the trees had been felled were situated within 
the zemindaree of the plaintiff', gave judgment in his favor, with 
costs. On the 27ih of February 180i, an appeal was admitted 
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by the Provincial Court, and, after receiving evidence of Deeti *914. 
Dyal’s having actually purchased the hunkut of Ohoraghaut^ the ~ “ 

Court again reversed the decree of the Zillah Jpdge, awarding 
to Deen Dyal the proprietary right to .all the,timber of apontane-d«r, w. 

OU8 growth in the zemindaree. Byjuauth being desirous of appeal>Oeen Oyal 
ing from the above dei'isioo, and it being considered desirable 
(with a view of furnishing a precedent), that the relative rights 
of the parties in this case should be clearly defined, a special 
appeal was admitted by the Sadder Dewanny Adawlut on the 
23d of November 1808- The appellant filed a document purport¬ 
ing to have been written by the late zemindar, addressed to his ' 
agent, whom he desires to take special care to abstain from 
farming out the saul forests, remarking, that they should be kept 
quite distinct from the hninkur, which meiely conveyed the right 
of pastuie, aud a few other unimportant privileges- A jumma 
wasil bakee, for the inouza of Phoolbaree (a portion of the zemin- 
daree in question), was also filed, from vvhich it appeared, that 
the profits of the saul trees were included ainder the head of land 
rent, and a copy of the auction sale papers, to prove that the rent 
of the bunkiir had not been apportioned over the several parcels 
of the zeminuaree, but had been consolidated with ihe jummi of 
lot Hinchulgaree, and assessed at the low rent of three rupees, 
although theuiiiiiial profits of the saul forests, in the time of the 
former zemindar, sometimes amounted to 1,000 rupees. From 
these circumstances, it was inferred for the appellant, that the 
bunkur, and the saul forests, were always considered distinct, 
and that the owner of the one was not necessarily to enjoy 
the other. The respondent denied the authenticity of the first 
document. With respect to tbe,/umma toasil bakee, he contended, 
that it proved nothing, inasmuch as the former zemindar being 
absolute, might bring his profits to account under whatever head 
he pleased, and that the low rate at which the had been 

assessed was no argument against its including the profits of the 
saul forests; it frequently happening that the value of teuures is 
under-rated, as well as over-rated; especially when the profits 
arc varialile, as in the present instance. Several other decrees in 
analogous cases were cited; in all of which it had been deter¬ 
mined, that a puichase of bunkur involved a right to all profits 
arising from every description of timber. The Court of Sudder 
Dewanny Aiiawlnt tpresent H. T, Colebrooke and J. Fombelle), 
on a consideration of all the circumstances of the case, were of 
opinion, that trees of spontaneous growth, whether great or small, 
belonged to the respondent by his purchase of the bunkur of the 
entire estate of the late zemindar; but that no right to the land 
on which the trees grew was conveyed by the sale, of bunkun The 
decree of the Provincial Court was therefore amended, and it was 
finally adjudged, that the appellant^ as purchaser of the soil, 
hiionid enjoy its produce when cultivated; and that the respondent 
should remain in undisturbed possession of the profits arising 
from the forests. By agreement of the .parties, it was further 
ordered, that the rcsppndent should not obstruct the appellant in 
dealing away the forest lands, but should possess the timber 
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wlien felled ; and that irt' the event of the appellants wantonly 
cutting down any trees, without being able afterwards to cultivate 
the laud, he should make good to the latter whatever loss might 
be thereby sustained. 


1814. SHEONAUTH RAl (Pauper), Appellant, 

-- ’ versus 

Marchi7ih. MUSSUAIMAUT DAYAMYEE CHOWJJRAIN, Respondent. 


Inappdi- 
meiita to 
heTcditflry 
succession, 

held by tbo 
Hindoo 
law to be 
two fold; 
the first 
tcmjwrary 
and re¬ 
movable, 
the second 
perpetual. 
Offences 
involving a 
fiiinl ex¬ 
clusion 
from tribe 
considered 
to belong 
to the lat- . 
ter class. 


THE appellant in this case*was the hdopted son of the respon¬ 
dent, and by virtue of that adoption he sued her for possession of a 
zemindaree, consisting of a 5 ana share pergunnah Kaknaree, tlie 
hereditary properly of her late husband. The suit was instituted 
on the 8th of ^September 1808, in the Ziilah Court of Mymunsingh, 
but subsequently removed, under the provisions of regulation 13, 
1808, to the Proviucial-Court of Dacca. The annua4 profits of the 
estate vrere estimated at rupees 13^000. The defendant Da- 
yamyee, pleaded in the firstplace, the invalidity of the adoption (she 
not having obtained her husband s consent to the measure); and 
in the second place, the profligate Und abandoned conductor the 
plaintiff, which had subjected him to degradation, incapacitated 
him from performing the funeral obsequies of herdeceased husband, 
and consequently, excluded him from the rights of inheritance. 
The plaintiff did not attempt to controvert the former plea ; and 
numerous witnesses were adduced, frorti whose concurrent testi¬ 
mony it was satisfactorily established that his behaviour had for 
a series of years been marked by offences of peculiar turpitude 
and atrocity. He had been shamefully addicted to spiiituous 
liquors; he had been in the habits of associating and eating with 
persons of the lowest description and most infamous character; 
he had wantonly attacked and wounded' several people at diffeient 
limes; he had openly cohabited with a woman of the Moohummu- 
dan persuasion; and he had set fire to the dwelling-house of his 
adoptive mother, whom he had more than once attempted to 
destroy by other means. The Hindoo law officer of the Provincial 
Court l>eing required to furnish his opinion on the case, declared 
that it was competent to the defendant, under these circumstances, 
to forsake her adopted son, and disinherit him. The authorities 
cited in his vyuvustha were as follow : The texts of Apastumba 
and Sanchn : “ The heritable right of one who has been expelled 
from society, and Ins competence to offer oblations of food, and 
libations of water, are extinct. One who has been expelled from 
society is a person who has been excluded by his kinsmen from 
drinking water in their company, on account of some heinous 
crime.’' text of Nareda : “ An enemy to his father, an 

outcast, an impotent person, and one wlio is addicted to vice, take 
no shares of the inheritance, even though they belegitimate; much 
less, if they be the sons of the wife by an appointed kinsman.'' The 
text of Munoo'. ‘‘ Ail those brothers who are addicted to vice lose 
their title to the inheritance." The text of Yajnyawalcya : “ But 
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tbeir sons whether leg'itimate,* or the o^aptrio^ of the wife hy a I8i4. 

kinsman, are entitled to allotments, i^yriee from'iimilar defeett, - .. . 

Their daughters, the-femaie ichi.ldren of such' pWsoo^ mvst Jbe ^«®**®“**» 
supported until disposed of in marriage. On rehetwig itbo:j[^ore 
exposition of the law, the Judge Of the Proyrnpial Court who tried maut Da* 
the cause, dismissed the cjiaim of the plaintiff, considering it totally jamyea ^ 
inadmissible. Sheonath Rai, being dissatisfied with thiS decision, Ckowdrain. 
appealed from it in formd pawperts,, to j the Eadder Dewanny 
Adawlut, where it was confirmed by the Officiating Judge who 
heard the appeal; but in Consideration of the; uppellant'e'having 
been taken from the protectioH'of his natural parents, the respon¬ 
dent was directed to supply him constantly with food and raiment. 

The appellant afterwards petitioned the Court tOi revise its pro¬ 
ceedings, on the ground that two instances had formerly occurred, 
in which it had been ruled that a father was not at liberty to dis¬ 
inherit his son for offences similar to those attributed to him. The 
Officiating Judge required an opinion from the Hindoo law officers 
on the case of the appellant: They declared, that of all the offences 
proved to have been committed by Sheonath, one only, namely, 
that of cohabiting with a Mophmnmudan woman, was of such a‘ 
nature as to subject him to the penalty of expulsion from his, 
tribe iirevocably; that offences considered' with reference to their 
occasioning exclusion from inheritance, might be considered in a 
two fold point of view; first, those which involve partial and tem¬ 
porary degradation; and secondly, those which are followed by 
loss of caste. In the former state, that of partial degradation, when 
the offence which occasions it is expiated, the impediment to 
succession is removed, but in the latter, where the degradation is 
complete, although the sinfulness of the offence may be removed 
by expiatory penance, yet the impediment to succession still 
remains; because a person finally excluded from his tribe must 
ever continue to be an out-cast. The Court (present W. E. Rees) 
under this exposition of the Hindoo law, seeing nu reason to alter 
its former judgment, did not think prepsr to comply with-the peti* 
tion for a review. 
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1814. KULB ALI HOOSEIN, Appellant, 

—-- versus 

MarchJ7th. SYF AW, Respondent. “ 

To consfi- THIS was an action broughtby SyfAli;onthe21st/»f May 1804, 
t«te att'«y/or Jetk the '10th, of the Umlee year 1211, in the Zillah Court of 
or pious Midnapoor, against Kulb Ali Hoosein, to recover possession of 
tion it is beegahs of letkhiraj land, situated in the niouaa of Bishen- 
notre- poor, pefganna Soobunga; estimating the decennial produce at 
qiiired by J,005 rupees. In support of the claipti, it was alleged that in 1210 
SH*n^nTaw plaintiff had purchased the lands in question fiom Vipra 

that\hc Pershaud Rai, and Gooroo Pershaud Rai, the joint heirs of Chokhoo 

grant Ham Rai, on whom they had been bestowed as a brumhotur grant 

sbonld be by Moolla Futilioodeen Hoosein, the father of the defendant; that 
tbc^** ^ plaintiff, in consequence, became regularly seized of the proper- 
that term* *y retained possession of it until the following year, when he was 

provided unjustly ousted by the defendant. The plaintiff', to prove that he 
the nature had made a bond fide purchase, produced two deeds of sale exe- 
nure'be* Pershaud and Gobroo. Pershaud respectively, and 

inferrible dated the 9lh of Asarh 1200, B. S. by which they transferred their 
trom the interest in the disputed lands to the plaintiff, on the consideration 
general of receiving from him the sum df250 rupees each; and in con- 
firmation of the grant alleged to have been made to the father of 
iFKy/iands persons by Moolla Futilioodeen Hoosein, a pottah or lease, 
arc not executed by the latter person, letting the mouza of Bishenpoor in 
capable of farm to Sonatun Bhuktea, was given in evidence. The lease was 
ttieoatiou. ^ period of fifteen years, commencing in 1198, and the 
disputed beegahs were excluded from the detail of lands therein 
contained, as appertaining to that mouza. Four witnesses 
were called, to certify the length of time during which the 
lands had been enjoyed by Vipra Pershaud Rai, Gooroo Pershaud 
Rai, ,and thdir father, These witnesses declared the pro- 
' perty in question to have been,, held by that family during a 
period of thirty years; but their statements were founded chiefly 
on what they themselves bad heard from others. No po.sitive 
proof was brought of the father of the defendant having made a 
gift of the property to Chokhoo Ram, but the plaintiff asserted 
Chat the sunnud by which the transfer whs eiffected had been 
accidentally burnt, and in suppoft of his assertion, be produced a 
soaru/^auf, or public notification.to that effect, signed by the afore> 
said Vipra PersKand and Gooroo Pershaud, and attested by nu¬ 
merous witnesses* It wascontended for the defendant, that the 
mouza of Bishenpoor, in which-the contested lands were situated, 
had beenadon^rred by; a royal grant on his great-grandfather, 
Puiireish Hnosein, to be helq aa>a muddud mash tenure for the 
support of certain religions edifices and colleges, and other pious 
ana charitable purposes* 'Giat tlm superintendance of the lands 
80 appropriated w;.as hecedRnry*..nnd that his grandfather Abool 
Hoosein succeeded to it,after-the^^ath of Durveish Hoosein; 
that Chokhoo Ram died before Abool Hoosein, and that con¬ 
sequently his.father, not having himself succeeded to the superin¬ 
tendence of the property during the fife fime of Chokhoo Raui) 
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could not possibly have pade the alleged gift; that hadheexe- ifii4. 
cuted a mnnud to that effect, and had that document been destroyed 
by fire, yet the transfer would at all events have been Inserted in the 
hazee zumeen duffer, or registry of lakhiraj lands; and finally; that 
the gift, if ever made, must be considered void abinitio, inasmuch as 
the original grant of the lands was in the nature ofetwu^, or pious 
endowment, and could not consequently be appropriated to per¬ 
sonal emolument, or in any manner diverted from the purposes 
for which it was primarily intended. In support of this plea, ibe 
defendant produced the royal grant dated the I it Jumadee ooluwul 
1089, A. H.. or the til St year of the reigh of Aulumgeer, in which 
it was declared, that the mouza of Bisbenpoor should thencefor¬ 
ward be exempted from the payment of revenue; that the produce 
arising from its lands should be applied to the support of religious 
mendicants and students, and to the repairs of mosques and other 
public edifices; that the general 8uperi|itendence of its resources 
should be conBded to Diirvetsh Hoosein; and should remain vested 
in him, his heirs, and successors, for hver. Several witnesses were 
called, who deposed that from the year 1198, the collections of the 
whole mouza had been made by Mooita Futihoodeen, and a cuboo^ 
leeut or engagement was also adduced, entered into by Jyoarain 
Mullick, dated the 17th of Asarh 1206, in which he acknowledged 
the fifty beegahs in question to be the muddud mash property of 
the aforesaid Moolla, aijd agreed to take them in farm for the 
period of seven years, at a fixed annual rent of 71 rupees. The 
Zillah Judije was of opinion, that the gift alleged to have been 
made by Moolla Futihoodeen had not been proved ; and that even 
if made, it could not be held valid, the lands appearing, from the 
terms of the grant, to be of an unalienable nature. The claim 
therefore was dismissed with costs. On appeal from the above 
decision to the Provincial Court of Calcutta, the Second Judge held 
it to be just; but the First and'I'hird Judges were of a different 
opinion. They considered it proved by the evidence of the wit¬ 
nesses adduced by the.appellant in the Zillah Court, that Vipra 
Pershaud, Gooroo Pershaud,and their father, were in possession 
of the lands in question for a period of thirty years ; that the 
alleged gift was con.iequently inferrible, and that the subsequent 
sale made by them to the appellant was clearly established. The 
law officer of the Provincial Court being called on for an explana¬ 
tion of the rules observed with respect to property acquired by 
royal grant, declared that it was alienable at the pleasure of the 
grantee or hU successors, provided there was no mention made in 
the grant of “ witqff notwithstanding the specification in the deed 
of the purposes to which it should be appropriated and the persons 
by whom it should be held. The decision of the Zillah Court was 
therefore reversed, and profits from the date of the dispossession 
were awarded to the appellant. A special appeal being preferred 
to the Court of Suddet Dewanny Adawlutfrom the above decree, 
that Court admitted it, after having taken a futtoa from their law 
officers, who declared that the appropriation of land, or other pro¬ 
perty, to pious and charitable purposes, is sufficient to constitute 
wuqf without the express use ofthatterm in the grant; and that the 
alienation ol such property from the purposes intended is illegal. 
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The Court (present J..H.,HaringtQn and W. E. Rees), relyirtgon 
K ih Ai exposed in this futmUf and being satisSed that the royal. 

Hoosein V adduced by the appeliant was genuine, as well from its in- 
Syf Alt,* teriiat marks of authenticity, as from an insp^tion of the bates 
zumeen dufter{(tom which it appeared that the grant was confirmed 
to the appellant’s father by Govemroentin the year 1784) and the 
respondent not having been able to produce any title of proprietary 
right to the lands, on the part of those from whom he had made 
Ihe purchase, the decision of the Court of Appeal was reversed, 
and that of the Zillah Court confirmed. 'The respondent was 
directed to refund to the appeliant whatever costs the latter might 
have incurred in the Provincial Court ; and the costs in the Sudder 
Dewanny Adawlut were made payable by the parties respectively. 


1814. MIHR ALI and SUKEENA BEGUM (Paupers), Appellants, 
~~~ versus 

Apni 28tli. KUREEMOONISA begum and LOOTF ALI, Respondents. 

The-itfoo- KIRAMOODEEN ALT KHAN, the husband-of Kureemoonis.i, 
pre^imes** a brother, Mouziin Ali Khan, on the I9th of April 

inarriaite 1793, in the Zillah Court of Behar, for the proprietary right to a 4 
tietweeii ana share of a pergiinna comprising Suresee and other lakhiraj 
wiiort I’dlages. The decennial produce was estimated at 12,000 rupees. 
vetherM°" ** *” plaint, that the villages in dispute formed a 

inan and part of the ;nasA property of Asudooilah Khan, who died 

wife, and childless, leaving as bis heirs the plaintiff and Mouzim Ali (the 
nothing " defendant), sons of his brother Mookrim Ali Khan ; and Iseen Ali 
fnvallfiate l^banand Himayut Ali Khan, sons of Shah Ilahee, another brother, 
that pre> That the three last mentioned heirs divided the estate among 
Ruraption. themselves; the defendant taking an eight ana share, thereby 
Appropriating to himself the portion of the plaintiff. That the 
ciKuro*"' * plaintiff, at the period of this partition, was absent at Benares, 
atanm, but that on his return, he remonstrated, and obtained from his 
inheriis half-brother a written agreement to surrender a three ana 
a'aon^^m terms of this compromise not having been 

in proved" he had been induced to sue for the recovery of his entire 

wedlock, right. In the mean time Mouzim Ali died; and his heirs, 
and is not namely. Meer Lootf Ali and Meer Toorab Ali, his sons; Meer 

grandson, and Zeinub Begum and Sukeena Be- 
onJof the** lni" ^'8 daughters, became the defendants in the suit. They 
beira to the alleged, in answer, that the plair^tiff's mother was merely a 
esiaie of coiicubine of his father, on whose death she had been, on that 
ra*lon*cle' discarded and sent away, together with her son 

though dis-^y Asudooilah Khan; and that the plaintiff, not having been born 
carded hy in wedlock, was incompetent to inherit. That the compromise 
the latter, alluded to by the plaintiff had never been made; but that iMouzira 
Ali agreed to give him a two aha share, > provided he gave up the 
sum of 25,000 rupees, being half the amount of property, either in 
money or jewels, received by the mother of the plaintiff from 
Mookrim Ali. The ^tlah Judge was of opinion from the evidence,. 
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tljat the claim of the plaintiff was not admissible in its full extent; 1814* 
and that the alleged compromise for a three ana s!i(*re was not 1 7 * 

proved; blit as the document containing the agreement of Mousiin 
Ali for a two ana share, was duly authenticated and admitted by Begum 
the defendants ; and as that containing the condition, purporting ». Knree- 
t'o have been executed by the plaintiff, was not proved, and its moonisa 
validity was douuilul; a decree was passed, awarding a two 
share of the estate, miconditionally, to the plaintiff. The costs 
were made payable by the paities in proportion to their interests 
in the suit respet iivcly. Three of the defendant?, namely, Mihr 
Ali, bukeena begum, and Lootf Ali, being dissatisfied with the 
above decision, preferred an appeal to tlie Provincial Court of 
Patna; but that Court were ot opinion that the appellants, by 
acknowledging that the respondent was a son of Mookrim Ali, 
had virtually admitted the justice of his original claim; as by the 
Moohuminudan law, all the biothers are entitled to equal paitici- 
patiou in the inheritance. The decree of the Zillah Court was there¬ 
fore amended, and the whole amount of the original claim, namely, 
a four ana share of the estate, w'as awarded to the respondent. 

A further appeal was preferred to the JSudder Devvanny Adavviut 
by Mihr Ah and Sukeena Begum, but the oiiginal Plaintiff having 
died in the inteiini, his inteiest devolved on his widow Kureem- 
oonisa, with whom .Meer Lootf Ali sided as nephew, and joint heir 
with her to her late luishand. The fbllowing questions were 
proposed to tire law officers of the Sudder Dewanny Adawlnt: 

1st, .4 person of the Moosiilman faith dies leaving two sons, one by 
a wife, the other by a concubine. In this case has the latter son 
any nglit of luheiuance to his father’s property ( If he has, dues 
he obtain an equal sliarc or not'< 2d, 'I'he second son mentioned 
111 the foregoing question, boi n of a concubine, sues his brotlutr 
for a share in the property of his deceased uncle ; the brother 
answers the < laim by asserting that the uncle aforesaid discarded 
the plaintiff's mother. Is such an act a legal bar to his sharing 
the inhentance or not^ 

'I'he law officers delivered a Futwa to the following effect; 1st, The .ic- 
The term “ wife" appeals to intend one married publicly, in the knowiedg* 
presence of witnesses, or whose marriage is pioved by acknow- 
ledgmeiil; and the word “concubine” to intend one whose nup- 
tails have not been celebrated in a formal manner; but who, cutiiles to 
resiiling in tire house with a man, is genei ally believed to be his wife. iiilieiitHncc. 
The son boin of the Iasi mentioned woman is In hi to be the son ^ 
of that man; has a liglit in his estate, and takes just as much of^®^”*^ 
it as the son of a wife publicly mairied, 2d, Should tlie aforesaid i?'^, vol.3. 
son he discarded, together will) his mother, by his uncle, that is no 
bar to his sharinsr the rnheritanee. After considering the above 
exposition of the Moohuirmiudan law. and taking evidence which 
provid that the morher of Kiramoodeen Ali Khan lived constantly 
in the same house with his father, and was generally believed to 
be his v'lfe, the Court of .Stidder Dewatiny Adavviut (present W. 

K, Rees) were elearlv of opinion, that Ins liglit to an equal parti¬ 
cipation in ihe esiate was est.ibhshed. The ticeiee of tlie Pro¬ 
vincial Court was therefore afliimcd, and the costs of appeal were 
Elude payable by the appellants. 

VOL. II. Q 
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1814. 
iluiie J4ih. 


RUNGLAL CHOAVDHRY, Appellant, 

versus 

RAMANATH DASS, Respojitleut. 


Thi-viorud- THIS was a snit bronglit by Runglal Cbowdhry in the Zillah 
(tunic, la- of iii)j„oulporf, on ihe 1 llli t)l'.Iune 1804, a:Lainst Rama- 

nutli iJass, to vocover 38 villajios («ssiVre and dahhilr-e) of winch the 
ISiiiiiiirii'- animal profit was estimatod at (5.006 rupees. 'I'heplaintill'sued on 
j'oti- „il- the ^Kiuin’s that the tuppch Nvadesh, in perguiinali Bhaugulp' re, 
jiii.LHi la ((insisiina of 162 niouz.is, was his ancestrel pioiieitv: tiiat the 
as .1 tieiend.iiit, the mocuaaim (an ofncer who like the putwaree was 
piopiit’-iry stated to h» ineiely a spi\ant of the ihcv dhry oi yerncendat) of 
estiifi', oftlio.se \iilagcs, in the year 1207 F. S. by frauelnlent means, 

obtained l oin the Collector a potlah, entered into engagements 
Kynlaiiiin 'Vith hon foi ilu m, and sejiuiated them from his (the plaintift's) 
8. tr'.i.t,) i liuirn'/irntc, thereby depriving him ot his rightful possessions, 
fioni die 'j In. defendant <leiiied that the contested monzas were the ancestiel 
to uliidr' plamtitr, and stated that the Collector in 1207 

ir had ht^oii I'• being ahoiit to (oncliule the settlement of (he peiguunu, 
hiMitofore was reciuiicd by tiie Board of Revenue to make the scltleinent 
Hiitu-Aid. ^,j|| ffiahk; that he accordingly obtained his puttah and 

paid tlie lent due on the lands; that under similar nrcuiiistancos 
(lie settlement of 17 mOiizas was concluded with the plaintifl', 
which lauds were aftcrw.irds sold in satisfaction of the dues of Gu- 
vernnient; that tlie contested lands, which foimcd liis mocndduiiics 
were puuhuscd by Inm from Meer Biihadoor Alee, who was (as 
his ancestors had lieen before liim) rhocuddim of those lands. In 
jiioof of Ins allegations, he pioduced deeds of sale executtd by 
ilie l.ist named person, and the poit..h leceivtd from the (’ollectoi. 
The/tllah .ludge passed a decree in fai oui of the defeiidiiiit for 
the n asons which follow; The plaintiff did not pio\e th.it he had 
been ousted from the lands by the defendants; the defendant 
established in a s.itisf.ictoiv manner his pnrdiase of tliem fior.i 
tl’.e late inocuddiin. M'-ei Biihadoor Afee; the Collector, considering 
all '•iich riioviiiJduDtve. tenures scpuiahle from the cliowdhraer or 
/eiiiind nee, nndei secti. n o, regulation 8, 1793, ni.ide tlie scttlc- 
iiieiit wi:h tb.c <11 feiidant; the Moorsliedatiad Piovmcial Cuuit.on 
a former md smiilar occasion, admitted the tight of a mocuddim 
to hold Ills l.ui'Isas a separate tenure from tlie chowdhraee. Under 
the abo\e cn ciimst.inees, the suit was dismissed w ith costs. On 


appeal bv the plaintifF to tlie Prounciai Couit of Moorsliedabad, 
that Cnint, on the 1 Jth of Jannaiy 1800, affirmed the decree of 
the Zilliiii (.’ourt, and dismissed the appeal with costs, Tlie plain¬ 
tiff having sued in tlie (Joints below as a pauper, and liaving 
eslirtidud the annual produce of the lands in dispute at rupees 
6.006, wliereas, iii point of fact, it di<l not exceed the sum of riipei s 
4.70, he was coiiMdeitd as wilfully litigious, and sentenced by each 
of those Coni Is to three months imprisonnieiit, m consideration of 
his non-payment of costs (Jn a further appeal by the appelbiiit to 
tlie ^nndfci Dewannv Adawbit,that Comt (present .1. H. Hariiigloii 
and .1 Fombelie) contirmed both of the above decisions, and 
ptonounced iheir opinion in substance as follows, viz, “ With 
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Ti'Sppcj to 8 aisilee and 4 dnkh'dee villa 2 :es, the title deeds exhibited 
by the respondent being suffici'lit to ])io\o that he was of 

tlicm, and it having been before decided by the t,o‘iu that a 
mocuddim in Bhaiigidpore, appearing to be tlie mali// oMiie villages 
composing his mocndditmee, is entitled to be considoied an aelnal 
p oj'iietor of land, under the firovisions of iej:idiition 8, 179J, no 
floiibt exists regarding his nehtfnl possession of them ; but, witli 
ipspec't to the reina.niiig 26 nu)n/;.is, the bills of sale whicli he 
alleges to have received for them, not being foitln oming, the 
q’lestion now appears-to be, vvhetlier tli« mocuddm.'se in 

Zillah Bhaiigulpore, without proof of the mocuddi/n^ holding any 
distinct title as malik, be separable as an mdepeiuieiit esfate under 
sections 4, and 5, regulation 8, 179‘3, from the chowditrace to 
v/liifli it may have been heretofore annexed, or whetlier it is to lie 
considered a dependent tenure, and left under the chowdbry m 
pursuance of sections 6, 7, 8, of that regulation. The did'eiid.int 
has established hi^ proprietaiy right to 12 of the mouzas, whieli 
aiToi'ls a presumption of his right as ?/?ocMrfa(£A« to the, leinaitider 
of them; the plairitdF having preferred his suit against him, for 
tlic recovery of the wliole thirty-eight villages iiidiserimiiiati Iv, 
and not having adduced any evidence in siip[)Oir of his plea, that 
the defendant held his lands as a seivant at the (deasure of the 
chou'dkry. The Court also find, from evidence adduced m inolber 
c.mse, decided hy the Mooishedabad Piovineial Court, between a 
cliJindhry and a viocuddim in the same peigiimia, (in vvbicli a 
decree was passed in favour of the defendant, lie having purelnued 
his??mc»rfr/H?/iee tenure from tlie formei wia^/j,)tbat the moctiddiin<i 
<>i the mouzas in the gieater number of the [leigiimias of Bli.iii- 
giilpore are entitled to ail the privileges of malik<i in the other 
zillahs of Behar, that tlieir possessions are bereditai'Y- that they 
do not hold their lands under pottahs fiom anv zemiirlar or 
chnwdhry, and that their inocuddumcc tenures have, existed from 
time iminemonal, in common with the iliouHihriitu, and are equally 
lieiednary and tiansfeiable; that tlie wocMrWrw.i moieovor exer¬ 
cise a full right of propeily in selling the, lands of ihcir mocuddmtiec 
vill.iges by regular bills of sale, wliicdi, in seveial instances, have 
been attested by the ckowdhnj. and which bdls expressly d.ichtre 
the proprietary right of the seller to be transferred to the piir- 
cliaser; that the interest of the moenddim in ibe lands which 
compose his tenure, appears to be gieater than that id’the choiodhry. 
It ajipears also, from the evidence of seveial witnesses, that for 
sunu? y<‘«u’S antecedent to the permanent settlement, when the 
lands were let in farm or held khas bv the oflicers of C<)veniment, 
•tlic usual malikami allowance of 10 per cent, was equally ilivided 
between the mocuddmi‘Awd chowdhry It fin tlier appeal s, fiom 
the report of the Assistant Collector of Bliaiigulpore on deputation 
at Monghyr, dated lllli of August 1790, that the mocuddim 
receive.s fioin the ryots, of the produce appropriated for the main¬ 
tenance of those officers, both in kind and in moiiov, a shau; 
greater than that of the chowdhry, in the piopoition of four to 
one, and that tins allowance is also termed malikavn ; and is the 
portion of gross produce from time immemonal allotted to the 
proprietor or officer called tlie mocuddim, who is also styled the 


tail. 


Iliiairlal 
Choivdlirv, 
r. |{Arna- 
natli Uass. 
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1814^ malik mocuddim. The respondent's right of possession in these 
T~“ lands IS fully proved, and the appellant’s pleas for incorporating 
CUowdliry choudhrciee the mocuddumee tenure of the former, are 

«•. Rama- *nnfounded. It is therefore ordered, that the decrees of 
Hath Dass. the Zillah and Provincial Courts be confirmed, and the appeal 
dismissed " The Court, however, considering, tliat the nehts of 
mocttddims had not before been ascertained, and seeing that thf 
defendant could not shew any title deerls for the most of his lands, 
did not deem the appeal litigious or irnpioper, so as to call for any 
fuitlivr confinement of the appellant, in tlie event of his not dis* 
charging the costs adjudged against him. (a) 


1814. SUMRUN SINGH and Others, Appellants, 

VBTSUS 

June 27th, KIIEDUN SINGH and HUllLAUL SINGH, Respondents. 

RUTTUN SINGH, the proprietor of an eisjht ana share of an 
mothers estate consisling of mou7as Khoobanpoor, &c. had two wives, 

inherit Bv fhe first wife he had three sons, namely Ghunesyam Singh, 

equally ac- Sumnin Singh and Bhugwunt Singli. By the second he had one 
the*Hindoo Singh, who was the father of Kliedun Singh and 

law. Hnilaul Singh, plaintifts in the present action. The defendants 
disiT'bulion were Sumiun Singh and Bukhtwur Singh, Gujiuj Sin.,di, Nunndur 
amons: Singh and Byjnath Singh, surviving sons of Ghunesyam and 

Bhugwiint Singli. It was set forth in tlie plaint, (adduced in the 
noMvith Zillah Court of Tirhoot on the 15th of August 180.5,) that after 
reference the death of Ruttun Singh, the f.'ither of the plaintiffs, on account 
to the of the numerous disputes which occurred between the families, 
biu whh brothers, and took, with their consent, as 

reference sliare, a moiety of the personal property, in right of his mother; 
to the the landed property remaining undivided, and the manageinenl of 
number of it being enti listed to .Siimrun Singh. That shortly aftei the 
caws of*” above separation, the father of the plaintiffs died, and they being 
inberiuince petiod, the care of llieir portion continued with 
kooUichnr Siimrun, who, now that they had arrived at years of niatiiritv, 
or fiiinily refused to account to them for the profits, or to sui render up lug 
tiie^prc”* The defendants, in answer, ph-aded, that the father of the 

scriptive plaintiffs having been unwilling to contribute to the liquidation 

force of of certain arrears of rent which had accrued on the estate, and 

Jasvjbiit finding the concern rather unprofitable, had voluntarily renounced 
WolAnr***®'! .1^**'* however wis not bv any means estaJ 

itisoercs- hlisbed, and the Zillah .liidge being of opinion, that the plaintiffs, 
sary itmt m right of their grandmollier and father, were entitled to a moiety 
tbe usage 

have bei'o («) For more tlotailed information of ibe jrrounds on wiiicb die judgment of 
ancient and die Sudder Oewanny Adawlut was given in this ose, and e.^peciHlly for tb« 
invariable, necessary distiiielion to be observed between tlie wdlik mocuddims of Zillah 
BliJiugiilpoie and oilier parts of tbe Province of HrliHr, Hnil the mundttl moettd- 
dimi of Bengal; f who are only the chief lyots of their lespeetive villages;) sea 
Alinute of the Chief Judge (.Mr. Hanngton) contnining his opinion in the caso 
above reported, and printed in the third volume of b.s W/ia/ym o/ the Laws and 
JiegalatioHS, pages 391 to 395. 
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of the landed estate (the annual produce of which was estimated I8i4t. 
at 505 rupees), decreed to them that portion accoriiingly; with ■ 
costs against the defendants. An appeal being preferred to the Sumrun 
Provincial Court of Dacca, that Court confirmed the decision of 
the Zillah Judge. Sumrun Singh and his partners subsequently 
petitioned the Sudder Dewanny Adawlut for the admission of asinghand 
special appeal in this case; alleging, that the decision of the Hiu-iaul 
inferior Courts, however just it might seem with respect to the Singu- 
facts deduced from the evidence, was legally wrong in upholding 
the claim of the plaintiffs to a moiety; the Hindoo law requiring 
that the shares of sons by different mothers should be regulated 
according to the number of the sons, not according to the number 
of the mothers ; and as in the present case there were four sons, 
including the father of the plaintiffs, it followed that his share of 
the estate amounted but to a quarter; to which alone the plaintiffs 
could possibly iiave any claim, it being evident, that they were 
entitled to no more than their father’s share. A special appeal 
having been admitted, the respondents pleaded the peculiar usage 
of their family, which, they averred, was sufficient to regulate the 
mode of succession: and they adduced two instances, in which 
the distribution had been regulated by the number of wives, 
witiiout any reference to the number of sons that they had borne 
respectively. The proceedings in this case were delivered to the 
jiundds for an exposition of tlie Hindoo law, and from their 
written opinion, it appeared, that the mode of distribution adopted 
by the Zilluh and Provincial Courts was illegal, and that to legalize 
any deviation from the strict letter of the law, it is necessary that 
the usage should have been prevalent during a long succession of 
ancestors in the family, when it becomes known by the name of 
Koolachar. In support of these opinions the following texts of 
Vrihaspati and Catyaynna, weie cited ; “ Where there are an 

equal number of sons born of two or more different wives, equal 
in degree, the distribution is to be regulated according to tlie 
mothers; but where the numbers of the sons (by different wives), 
is unequal, the distribution is to be regulated hv tlie number of 
sons.” “ Where a usage is hereditarily and scrupulously adhered 
to, it acquires the appellation of a duty ; and must be adhered 
to.” On receiving the above exposition of the law, the Fust and 
Second Judges of the Sudder Dewanny Adawlut, who tried the 
appeal, were clearly of opinion, that the plaintiffs had not proved 
such a usage as is lequired to justify a deviation fiom the Hindoo 
law of inheritance, and that they could recover a quarter onlv of 
the landed estate; that being tlie portion to which their father 
(as one of four sons) was legally entitled. The decrees of the 
Zillah and Provincial Courts weie therefore amended ; and a two 
ana share of the zemindaree was awarded to the pluintifis. The 
costs were made payable by the parties respectively. 
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1814. RAMINDURDEO RAI (Brother and Heir of Rajindur Deo. 

7 ■ Rai, deceased). Appellant, 

verL 

ROOPNARAIN GHOSE, PEETUMBER GHOSE, and KISH- 
ENMOHUN BUNHOOJEA, Respondents. 

A, bcim? BANARASEE GHOSE, father of Uoopnarain Ghose, one of 
respondents in this Court, obtained a decree in his favour in 
hi'irfa*” * Dewanny Adawlut of Zillali Jessore, dated the 16th of Septem- 
morfgaee her 1789, for sicca rupees 50,000 ag;ainst the late Raj.ih Govind; 
of his estate Deo Rai, father of Kamindur Deo Rai the appellant, payable by 
the inort'”^ instalments in ten years. An adjustment of accounts taking 
gagctleed place between the pai ties on the l7thof.)uly 1798, it appeared that 
eight years) a balance of sicca rupees 42,000 was due on the decree above- 
tofreihor mentioned, from Rajah Govind Deo Rai to Roopnarain Ghose, son 
with a bond Banarasee Ghose, who had died in the interim. On 

for the pay- tb.'iidate. Rajah Govind Deo Rai granted a mortgage ot his estate, 
went of and executed a bond for that sum, accompanied by a warrant of 
the debt by attorney to confess judgment, to Roopnarain, associating with 
sMluieil'i's* Hugh Dailey, a British subject, thereby rendering himself 

and a war- amenable to the jurisdiction of the Supreme Court, in all matters 
iMiitofat- relating to the said bond; which further stipulated, that the 
f amount should be liquidated by specific instalments, in twelve 

ludgaient. failure in the payment of any one instalment, the 

A's estate bond should be immediately enforced for the whole amount. The 
heing at- Rajah failed in the discharge of the stipulated payments of the 
tached by bond, and suffered his lands to be attached by Government for 
raenUor discharge of a heavy balance of revenue ; in the mean time 

arrtars of judgment was entered up by Roopnarain Ghose, and a writ o'ifieri 
revenue, /oems issued out of the Supreme Court. Application was made 
fnstiilmenrs Rajah to delay the sale of his lands, that he might procure 

diie on the* discharge the levy endorsed on the writ, which application 

bond being was complied with, but to no effect; and the estate was therefoie 
unpaid, B publicly sold by the Sheriff on the 31st of July 1800, to Poetuiri- 
cjuised j,p,. Ghose, in presence of the Rajah and his sons, for sicca rupees 
m bren- 51>000. Of this purchase money the sum of 27,000 rupees was 
teredup in paid fo Government in satisfaction of arrears of revenue, for which 
theSupremc the estate was under attachment by the Collector. Peetumber 
Ghose, however, after having obtained the bill of sale fiom the 
.ind war- ^beriff, finding liimself incapable of managing a landed est.Ue, 
rant of disposed of it by private contract to Kishenmohnn Bunlioojea, 
confe-ssion, who had, since tlie year 1800, been in peaceable possession of the 
ot'ucxccn C’ljoymg the profits and paying the revenue to Goveininent in 

tion under t-be name of Peetumber Ghose. Rajah Govind Deo Rai died in 
which the the year 1806; and the present action was brought in the Zillali 
lindsHere Court on the 1 1 th of March 1807, by his son Rajindiir Deo Rai 
sheriffVt*^ (and continued after his death by Ramindnr Deo Rai), against 
public anc-^he three respondents, on the ground of a secret engagement 
tion and alleged to have been executed on the 17th of July 1798, by Roop- 
purebased narain Ghose to Rajah Govind Deo Rai, reciting, that he (Roop- 
aftMwards *'*'*'^'*' ^hose) had taken from Rajah Govind Deo Rai a mortgage 
deed of bis estate and a bond, together with a warrant of attorney 
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to confess judgment, under pretence of satisfying a decjee for the 1814 . 
sum of 50,000 rupees passed in favour of his late father Banarasee —— 
Cinose in the year 1196, B. S., (corresponding with 1789, A. 
but in reality to save the estate from falling into the hands ofp„„trBcttQ 
certain creditors of Rajah Govind Deo, to whom the lands had D. Seven 
been 'mortgaged, and who threatened to take possession at the y®*™ “f' 
•expiration of the time limited in tVie mortgage deeds. 
agreement went on to state, that to effect this purpose, the feigned son 

rnurlgage granted to Roopnarain was antedated eight years; that and faeir 
notwithstanding the mortgage was feigned, yet there was 
reality due the sum of 42,000 rupees, according to the bond ; that 
the estate should not be-sold under the bond, even although the lands, on 
stipulated instalments should not be paid regularly; that the the plea 
instalments in arrear should bear interest, and that nothing less 
than a failure to pay the amount of the debt after the expiration of 
twelve years (in which event it was declttred that the agreementwasficti- 
was 10 be avoitied), should induce him Roopnarain) to take out dous, and 
execution under the bond and warrant of confession, for the satis- 
faction of his debt; that should the other cieditors, to whom por- 
tions of the land had been mortgaged, refuse to enter into any screenini? 
compromise, and should the Rajah, wishing to defeat tlieir object, l'>s proper- 
or on any other account, desire him so to do, he (Roopnarain) 
would cause the estate to be sold by virtue of the instruments 
lodged with him, would purchase it in his own name or iii thatoftliat B. bad 
one of his dependents, and would cause it to be made over to executed an 
Raiah Govind Deo’s son, to whom he would look for satisfaction 
ol his ilebt. , , , ***e above 

In tlie ye-ar 1802, Peetumber Ghose had sued one Ghureeb effect; 
Oollah to recover a certain portion of land, which, he alleged, promisinir 
appertained to the estate purchased liy him at public auction. The should 
defendant in that .suit pleaded the previous mortgage, but the 
Zillah dudge, on the ground of the mortgage having been granted to be sold 
while the estate was under attachment, held that plea to be una- under the 
vailing, and gave judgment in favour of the plaintiff. The case, 
however, having been appealed to the Provincial Court, and },e ,iou'ld'* 
sniiscqiiently to the Sudder Pewanny Adawlut, the deciee of himself 
tlie Zillah .Judge was reversed by both those Courts. ]t become the 
appealed to tlie Provincial Couit, that the mortgage 
executed to Boopnaiaiu was antedated for the put pose of,t 
defrauding other mortgagees, and was not a bond fide transac-transferred 
tioii; that the instiuments therefore under which the SheriH's*** 
sale was made were fictitious, and that Peeiumber's P'^^’chase 
was consequently void. The Sudder Dewanny Adawlut, further (|,at the 
considered It to be established, that the attachment for arrearsenj?age- 
of levenue, which was out against the estate at the time when0^ 
tlie moitgace was granted to the appellant, had been withdrawn, 
and that the ultimate sale Ivad been iirade entirely on a differ-tode'fcut 
ent a. ronnt. Besides tlie agreement alleged to have been eiirered the rigrhts 
intobv Roopnarain, copies of the decrees of the Proiincial CourtI*''*'** 
and Sudder Dewaiiriv Ad.iwlut, passed against Peetumber ^’bo.se 
ill tlie cause above noiiced, were filed in support of tbe present avail A or 
claim. ■ his repre- 

The defendant, Roopnarain, alleged in reply, that the agreement s®“***‘'®* 


/ 
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1S14. brought forward by the plaintiff, and stated by him to have been 
~ executed by him (the defendant) was a fabrication, that no such 
mu™less had ever been entered into, that the plaintiff's father 

against C bond fide his debtor, and had consequently executed the deeds 

and D, ivliouador whicli his estate had been sold bv auction; that he (lloop- 
wre piir- narain), so far fioin havine: been a gainer in the transaction, had 
a vafnable*^® considerable sum; having received only about 24,000 
considi'ra- rupees in payment of his debt of 42,000, tlie reniiiinder of the 
tion, with- purchase money being applied to the liquidation of the arrears of 
out iiDiice. public revenue wliicn had accrued on the estate. The defendant, 
l^eetumber Gbose, pleaded thatbis puicliasehad been made fairly 
and openly at public auction, and that the decision against him in 
favour of Uhiireeb Oolhh’s rigbt to a poition of the lands could 
not affect his right to the rein.iinder. The defendant, Kishenmo- 
hun. pleaded that he could not injustice be called upon to answer 
the demands of the plaintiff, as he had purchased the estate at 
its auction price from Peetumber Ghose, in whose name he had 
peaceably held it for seven years, and that the plaintiff’s father, 
although alive six years after the transfer, had never objected to it. 
The Zillah Jiidije, considering the former decision against Peetum¬ 
ber tihose as rendciing the Sheriff’s sale null and void, to be good 
evidence against his (and d fortiori against Kislienmohun’s) right 
to the estate, and the agreement filed by the plaintiff to amount 
to a defeasance of the bond, gave jndirment in favour of the 
plaintiff with costs against the defendants. An appeal against 
the above decision having been luel'erred by the ilefendants to the 
Provincial Coiiit of Apueal, that Court, under date the 29th of 
September 1809, passed a decree enteimg fully into the merits of 
the case, but bnally determining, that as the bond executed by 
the late Raja Goviiul Deo Rai, cognizable only in the Supreme 
Court, was the ground of the action, the case was cognizable in 
that Couit only ; and that, consequently, the Zillah Judge should 
have nonsuited the plaintiff, and referred him to the Supreme 
Court foi redress. The decree of the Pioviiicial Couttof Appeal 
therefore maintained the possession of Isishenmohuii Bunhoojea, 
under his purchase from Peetumber Ghose, the purchaser at the 
Sheriff's sale. An appeal having been pieferred to the Sudder 
Dewanny Adawlut against the above decision of the Provincial 
Court, it became necessary to determine, in the first instance, 
whether the case was cognizable in the local Courts, or in the 
Supreme Court only. A c|uestion on this subject having been put 
... , to the Advocate General, be declared his ojiinion to be as follows : 

tlic cJiui- “ The country Courts cannot directly question a judgment of the 
tr)’ conits Supreme Comt whicli, if erroneous, can only be rectified upon an 
cannot appeal to the King in Council; but the countiy Courts, as weil 
ijiiectly Supreme Court, can, upon collateral grounds, which formed 

no pait of the subject matter of the case or suit upon which the 
of ihe judgment was obtained, control the parties who mav have obtained 
Supreme ihe judgment when subject to their respective jurisdictions.” On 
Tl-ey can^^ a mature consideration of the question, the Second Judge was of 
iiixfn col- opinion, that the validity or invdlidity of the sale by the Sherifl’, 
lateral under the bond executed by the late Raja Govind Deo Rai, not 

gri.iiiuk |y grouiid of tho prcsdut action, but ought to 

BliI before • o r » a 
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he considered as having no relation to it. It appeared to the I8U. 

Second Judge that the action was solely and exclusively founded -- 

tipon the secret engagement, alleged to have been executed 
Roopnarain Ghose to the late R^ah Govind Deo Ilai, under date 
the 17th of July 1798, which not only formed no part ofthepariiea 
subject matter oif the case determined by the judgment and sale who may 
of the estate by the Supreme Court, but was even concealed from **“7® 
the knowledge of that Court and its ofScers; that consequently, the 
subject matter of the said engagement being within the jurisdiction'^ 
of the Country Courts, the opinion delivered in the decree of the 
Provincial Court, that the case was only cognizable by the Su¬ 
preme Court, was erroneous, and that therefore, that part of the 
decree should be reversed. The Chief Judge entirely concurring 
in opinion with the Second Judge, on the point above mentioned, 
that part of the decree of the Calcutta Provincial Court which 
declared the case not cognizable in the local Courts was reversed, 
find the appeal being admitted, the Court proceeded to a consi¬ 
deration of it. The pleas of the appellant in the Sudder Dewanny 
Adawlut were similar to those adduced by him in the Zillah Court, 
he, resting his claim chiefly on the agreement alleged to have 
been entered into by Roopnarain, and on the judgments given 
against Peetuniber Ghose. The respondents, in answer, filed a 
written opinion of ihe Advocate General, respecting the grounds on 
which the appellant rested his case, which document they had pro¬ 
cured from that officer for the purpose of refuting tlie claim brought 
against them. The opinion was delivered in the following terms ; 

There is no objection to Ramindur Dec’s suit on the ground 
of jurisdiction. It is not brought to set aside the judgment 
of the Supreme Court, but to have a relief, which in itself is 
consistent with the judgment, and which might be given to him 
by the Zillah Court, if he were entitled to it at all. 1 am clearly 
of opinion, that, as heir of Govind Deo, he cannot be allowed to 
avail himself in any Court of the alleged agreement (.idmitting it 
to be genuine) against the title of Kishenmolmn Bunhoojea, or of 
Peetumber Ghose, supposing either of them to have been pur¬ 
chasers for a valuable consideration, without notice. It is a 
general principle of law, that a man entering into a fraudulent 
aarreeraent with another of this nature, to defeat the rights of 
third parties (creditors for instance) shall not himself or ins 
representatives, be relived against the consequences of his own 
fraudulent act, though the creditors may. And if his partner m 
the fraud takes advantage, ever so dishonestly, of the power 
which has been put into his hands, a Court of justice will not 
interfere on behalf of him or his heirs. If this holds in the case of 
the immediate party to the fraud, it holds much more strongly in 
the case of a person purchasing under him for a valuable consi¬ 
deration, upon the faith of a title apparently good, and without 
any knowledge of the secret agreement by which it was intended 
to be rendered unavailable: nothing can be clearer than that as 
against persons so purchasing, this sort of agreement ought not to 
prevail. I am of opinion, that the decrees in the cause of Pee¬ 
tumber Ghose versus Ghureeb Oollah, ought not to have been 
received as evidence in the suit of Raj Indurdeo against Kishen- 
VOL. II. R 
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1814. moluin Bunhoojea; because Kishenmohun was not a party to the 
; foimer suit, and it seems fioni the dates, to have been instituted, 
^ least the decree to have been passed, long after Peetumber 
Roopi.tt'i’aiu Ghose had sold the lands to Kishenmohun. In giving this opinion, 
(tht>i.e, 1 fake it for gianted, that Peetumber Ghose was the real plaintiff 
Pectnnibor in the suit against Ghuieeb Oollah, for if his name was only used, 
Kishriirn'o Kislienmohun was the real plaintiff, then the proceeding ia 
liuii Bun- *1^®^ would be evidence in this suit against Kishenmohun. 

lioojctt. Supposing, however, that upon this ground, the proceedings were 
admissible as evidence, I do not see tliat any thing in those pro¬ 
ceedings could materially affect the question in this suit, for the 
utmost that the decree of the Court of Appeal goes to, is to cast a 
discredit on the title under which Peetumber purchased, but as 
that discredit arises from the frainl of Govinii Deo, and his sup¬ 
posed contrivance to cheat his creditors, it cannot, for the reasons 
above noticed, affect Kisheiimohuu’s title in a suit by (he lieir of 
Goviiid Deo Rai; and it is to be observed, besides, that the Sudder 
Dewaiiny Adawlut finally decided the suit of Peetumber Ghose 
against tihureeb Oollah, not upon the goodness or badness of the 
iiioitgage purporting to have been executed in the year 1197, 
15. S.. or 1790, A. D. (which, whether good or bad, is but indirectly 
cnnnected with the judgment) but upon the priority of Ghureeb 
Ooltab’s mortgage to the tSheriff’s seizure under Rooptiarain’s 
judgment; and that ground of decision has manifestly nothing to 
tlo with the question in the present suit.’’ In conformity with the 
foregoing opinion, and on a full consideiation of the case, the 
Coint of btudder Dewanny Adawlut (present J. H. Harington and 
J. Fombelle) affirmed the decree of the Provincial Court, as far as it 


went to maintain the possession of Kishenmohun Bunhoojea under 
bis pitrcliase from Peetumber Ghose, the purchaser at the She- 
lllf’^ sale, observing that their decree in favour of Ghureeb Oollah 
vas founded on his having a previous mortgage of that portion of 
the estate whuh was decreed to him, and by no means affected 
the validity of the sale of the remainder, and that the agreement 
on which the original plaintiff rested his claim, being founded on 
aficiitioiis and fraudulent mortgage deed, antedated eight years 
prior to the date of its actual execution, for the purpose of de- 
tVuuding previous mortgagees, would not, even if proved, have 
benefited ibe late Rajah Govind Deo Rai, if an attempt had 
been made to take advantage of it during his life' time; and 
constquently could not benefit his legal representatives. The 
Court remaiked, for the information of the Provincial Court, 
that, having determined that the plaintiff could only have 
■recourse to the Supreme Court for rediess, it was unnecessary 
in them to have entered fully into the merits of the case, or 
to have recoided their opinion against the validity of the claim. 
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RAM GOVIND SINGH, Appellant, 

versus 

BAICHHA Ram GHOSE, (Son of Ramkunhai Ghose, 
deceased). Respondent. 


Aug. i3ih 


THIS was a suit brought by the appellant in the Zillah Court of A, enters 
Nuddea (but afterwards removed to the Provincial Court of*“^" * 
Calcutta) on the 27th of September 1807, against tlie late Ram- 
kunhai Ghose, to recover possession of the faiooks Bukhsbeepoor, to H, tor 
&c. The estimated annual produce, according to the bill of plaint, die sale of 
amounted to 31,000 rupees. The plaintifF claimed by right 
purchase, setting forth ui his plaint, that, on the 2l8t of receiving 

1214, B. S.,the defendant agreed to sell luni the talouk of Bukh-ihc wliote 
sheepoor, &c. for 41,000 rupees, and after having taken 2,000*'uount of 
rupees as earnest money, and caused .500 rupees more to be P’^'d 
to bis son Baichha Ham, executed an engagement in his favour,,no,„.y by„ 
in the following terms ; “ I, Ram Kunhai Ghose, posse>s in Zillah specified 
Nuddeathetalook Bnkhsheepoor, tlie»ia/j/oo;areeor'whicli amounts P'-’dad, «n<l 
to 19,802 rupees, 3 anas, 14gundas: 1 am also benimee propiietor"* 
in the same same zillah under the name of Bunshedhur Mur 
the village of Moliesh Kunda, the mo/i/oozrirce of which is 5,597 ri*!(»i»ir lull 
rupees, 10 anas, 6 gnndas. In the villah of Moorslien, bad, A 
I i\m benamee propiietor, under the name of Radhakaiint Gnoso, 
of the village I’urtabpooi, of which the malyoozfiwe is 409 rupees, j,„r(-hase 
13 anas, 17 gundas. 1 have sold you these riiy possessions at the m >iifv. and 
price of 44,001 rupees, and have icceived 2,000 rupees as earnest t‘'i 1,-i-s 
money. I will upon receiving tlic icinainder of the P>''chase 
inoney within five days, execute and cause to he registe, ed a q/J) ila the expira- 
(or bill of s ale) in your favour. Should you, within the above tion of the 
specified period, be unable to pay tlie icmainder of tlie piircloise 
money, tins engasienient will be of no avail, and you will besides 
forfeit the earnest money I have given this engagement for the. reuses to 
sale of the talonks on the 21st of Assm 1214. B S.’’ The jil lintill'iihidchythe 
further alleged, that he took the icmainder of the purchase luonev 
to the defendant’s house, and tendered payment of it to ,ti'iit ” 
within the period specified in the engagement; that the latter ihr suit of 
declined receiving it, and made excuses for not execiitnig the hill b, die con- 
of sale in his favour. 'Hie detendant admitted in Ins answer, 
he had executed the engagement stated by the plaintiff, aikI li id j“.|j 
received from him rupees 2,000 as earnest money, but averreil, ccmclnshe 
that he never had any real intention of selling his lands to 
plaintiff, but merely granted the said instrument for the purpose 
of frightening his son (to whom he had on a former occasion on 
account of bodily infiimitv, entrusted all his property) into provid-not con¬ 
ing liim with a sum of money, adequate to enable him to undertake 
a pilgrimage to Benares, which his son had at various limes refused 
to grant; and that the plaintift' had reluseH to leccive back tlie t|,„t 
earnest money when offered by him. 'I’he Provincial Court ofshoiilrlbe 
Moorshedabad passed a decree in favour of the defendant, rf*citirig considered 
in substance as follows: “ The plaintiff, in support of his 
has established merely the execution of an engagement by the t„te jmac- 
defendant, and the advance of 2,000 rupees, but the said engage- Uul sale. 
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1814. tnent is for many reasons insufficient to establish the sale, for it 
does not contain any such condition, as that if the plaintiff should 
vindS^^ii limited time tender payment of the remainder of the 

Bnichlia ’ purchase money, and the defendant should decline leoeiving it, the 
RsmGliose. engagement should be considered conclusive as to the sale, without 
the execution of any other instrument. The payment of rupees 
500, alleged by the plaintiff to have been made to the defendant's 
son is totally incredible, for Baichba Ram has sole controul over 
his father's affairs!; in consequence of his infirmitY ; and if the 
plaintiff had really paid him that sum, he would have put it to 
account of the purchase money,, and would have procured the 
son's signature to the engagement, or would have taken a separate 
receipt for it. The fact of that not having been done, tends to 
invalidate the engagement, and to falsify the allegation of tiie 
plaintiff, and it does not appear possible, that the deed could have 
been executed with the knowledge of the defendant’sS son. The 
occasion of the execution of the deed is appaient from the answer 
of the defendant, and other circumstances attending the case, viz. 
that it was all a trick devised merely to frighten his (the defen¬ 
dant’s) son into the advance of money, for the purpose of defraving 
his expencos on the road to Benares. It is therefore decreed, that 
the claim be dismissed, but that the defendant restore the sum of 
rupees ‘2,000 earnest money, without interest, which is considered 
as forfeited by the plaintiff’s refusal to take back the money when 
tendered to him by the defendant.” An appeal was preferred by 
Kam Govind Singh from the above decree to the Sudder Dewanny 
Adawdut, the appellant maint.uning his right to the lands in virtue 
of the engasement. The Coiiit lequired him to deposit the re¬ 
mainder of ihe purchase money, and on a consideration of ih© 
case, reversed the decree of the Provincial Court for the reason* 
which follow : Ram Kunhai Ghose (since deceased and succeeded 
by his son Baichba Ram) admitted in his answer, that he received 
2,000 rupees as earnest money from the plaintiff, and tliat he 
executed an engagement in his favour, to sell to him the contested 
lands, under ceitain conditions, which the latter fulfilled. The 
defendant was unable to support the averment that the contract 
■was fictitious, either by oral evidence or by any document under 
the plaintifi’s hand, declaratory of the same, Witnesses proved 
that the deed was executed in the presence of both father and 
son with their entire consent. The intention of the parties, with 
regard to the conditional sale, was quite apparent fiom the words 
of the contract, and it appeared to the Sudder Dewanny Adawlut 
that the omission of the condition mentioned in the decree of the 
Provincial Court did not render the performance of the contract 
voidable by the respondent. It was ultimately decreed, therefore 
^ (present J. H. Harington and W. Rees), that the contested iand^ 
specified in the engagement forming the estate of the respondent, 
should be delivered Mo the possession of the appellant, and that 
the Buo) of 2,000 rupees deposited in the Provincial Court, together 
with 42,000 rupees deposited in the Court of Sudder Dewanny 
Adawlut, should be delivered to the respondent, who was further 
-'idirected to pay all costs of suit. 
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NUBKISHORE BUNHOOJEA, Appellant, 1814. 

versus . . . 

HYDER BUKSH, Respondent. Aug. 30th. 

* 

THIS was a suit instituted by the appellant, Nubkishore, against A suit hav- 
the respondent Hyder Buksh, in the Provincial Court of Calcutta, in@r bei’u 
on the 25th of July 1812, to recover possession of Purbanput and 
other villages, which were alleafed to have been fairly purchased 
by the plaintiff from the defendant- The annual produce waSaProvin- 
estimated at rupees 2,873, and there was also claimed the sum ofCourt, 
rupees 3,894, being the amount of profits alleged to have been'* '* 
appropriated by the defendant during a period of three years, 
exclusive of illegal possession. The suit was admitted by the Judge to 
Officiating Judge, and the defendant was summoned. After thedismiss it 
pleadings had been filed, at a sitting of the Provincial Court of 

another Judge, Uie parties were ordered to deliver their 'ouchers 
and lists of witnesses. After some further proceedings had been of action 
held, it appeared to the Officiating Judge that the cause was being 
not properly cognizable by the Provincial Court in the rciideHt** 

instance, for that, although it had been formerly held, and was 
obviously proper, that, in a suit for the recovery of lands and ofby'Jmt 
profits appropriated during the period of dispossession, the annual Court; nor 
produce and the amount of illegal appropriations should be staled 
at the same lime, yet that in the provisions of sections 2 and 3,anycasefor 
regulation 13, 1808, it is plainly declared, that, to make a suit dismissing 
cognizable in the first instance by the Provincial Court, the causeasuh after 
of action must exceed 5,000 rupees; viz. if for land, that theJ^*'^*™I^J*** 
annual produce be above 5,000 rupees, and if for any other de-gongj^o, 
‘scription of property, movable or immovable, that it exceed in In a suit 
amount and value the said sum of 5,000 rupees; that this case 
ought therefore to have been instituted originally in the 
Court; the annual produce of the lands claimed being only rupees profit# 
2,873, and the illegal appropriations, amounting only to rnpees during dis- 
3,894. The plaintiff was accordingly nonsuited, and directed to 
sue in the Zillali Court. On appeal from the above order to *k® ng'gggs^r- 
Sudder Dewanriy Adawlut, that Court (present J. H. Haiingtonti,aithe 
and J. Fombelle), reversed it for the following reasons: ist, a anmiiil pro- 
suit having been admitted by one Judge of a Provincial Court, it'tareand 
is not competent to any other single Judge of the same Court 
dismiss such suit on the ground of its inadmissibility without poggeggion 
going into the merits. 2ndly, after having received the plaint, should each 
levied the fees due thereon in the Provincial Court, summoned the 
defendant, and heard the pleadings on both sides, together ^'tth j^QQ”„pggg 
the testimony of witnesses and other evidence, it was not (con-tom.ike the 
sistently with the spirit of the regulations) competent to the Judge suit origi- 
to nonsuit the plaintiff for the reason stated.in his decree, and to 
direct that the suit should be instituted de novo in the Zillali Court. 
ndly, there are no provisions in the second and third sections ofcinl Cmirt.^ 
regulation 13, 1808, which declare, that in the event of a person’s but only 
claiming lands and the profits of those lands unduly appropriated,tke 
he shall not be allowed to add together the amount of the annual 
produce, and the amount of undue appropriations, so as to form of both 
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1813. them into one cause of action. On the contrary, it is evidently 
■ conformable to the spirit of the regulation, that when a person 

ccedUiat* brings a suit for land or other immovable property, and also for 
Bum. money or other movable property, the aggregate amount of both 
* descriptions of property is to be considered as forming the cause^if 
action. In this case, therefore, the aggregate amount of the pro¬ 
perty claimed an^ounting to 6,767 rupees, it appeared to the Court 
of Sudder Dewanny Adawlut, tl)at the suit fell strictly within the 
original jurisdiction of the Provincial Court as provided by regu¬ 
lation 13, 1808. That Court were accordingly ordered to readimfe 
the suit and to decide it on its merits, (u) 


18 H. 

Sept. I2tli. 

A naort- 


JUGGUT CHUNDER SEIN, and SARDA PERSHAUD* 
SEIN, Appellants, 
versus 

KISnWANUND and Others, Respondents. 


ON the 2nd of December 1800, Beer Bhudranund, since- 
dffred valid brought an action in formd pauperis, against Devee 

by the Pershaud Sein and Jugtrui Chuuder Sein, in the Zillah Couitof 
former Hooghly, to recover possession of ceitain endowed lands appro- 
oTlfzillah suppoit of the Idol Sree Bindrabun Chuuder Tha- 

Court koor, situated in Kishen Batee, the anmial produce of wliich was 
from which stated at 10,776 rupees, 12 anas, 17 guudas, 3 cowiies; also to 
no appeal recover the sum of 29,0.34 rupees, 10 anas, 8 gundas, 2 cowries, 
red* fbunT by the defendants. It was set forth in the plaint, 

to be illegal person named Sut Deo Suruswutee established an Idol of 

on the tiial Sree Bindrabun Cliunder, in Kishen Batee, and provided lauds 
of a sub- to defray the expeitces of worship and other necessary charges j 
su?t*for that on his death he was succeeded in the superintendence of the 
redemption by his disciple Heeia Siiruswutee, who, also, on lue 

of the demise was succeeded by his disciple, and so on in regular 
mortg.iged succession until the superintendence devolved on Shamanund, 
property; after him on Miidhoo Soodiin the plaintilF’s spiritual 

teacher since deceased, us representative of whom he now brought 
forward his claim ; that in the year 1189, B. S., a dispute having 


but not set 
aside on 
this ac¬ 
count by 
tbc Sudder 
Dewanny 
Adatvliit; 


fa) Subsequently, however, in reply to a reference from the Commissioner 
of Ciittnrk, the Court delcrinined, on the 21)th of Septenihor 1820, that, in 
»t *"fo"”e suits for «i«/^oo*oree estates distinctly assessed with the Goveinineiit revenue, 
or for speritic portions of such estates, the rule of estimating the value and 
determining the form in which the suits arc triable, should be the sudder 


judgment 


. ^’^8^ ' .jumma alone (as laid down in regulation 1, 1H14) distinct from mesne profits; 
widaWe"”” Court which adjudges the proprietary right to the estate, may at 


only on 


the same time add an order for the mesne profits to be acrounted for (where 
there exists no doubt of tlieir being due) without regard bemg had to their 


leview, or without its being considered that the amount, eiilier of the 

* es. mesne profits, or pf these added to the valuation of the estate, affects the 
■* * Court’s jurisdiction. In the event, however, of doubt existing as to the right 

?* _ to mesne profits or alleged collections, how’cver denominated, it would be 
ne^^rssnry that a separate suit should be brought for them in the Court <rf 
ingang t jurisdiction would belong nreordiug to the amount deiuamkid. 

01 succei- mutandis, a similar rule would hold in suits for lakhiraj laud. 
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arisen between the said Shamannnd and Ramchunder Sein (father 1814. 

of thedefendant3),tl»e latter brought an action of debt against the -- 

former, claiming the sum of 106,054 rupees, which sum was award* s***" the 
ed in full, and Sbamanund being unable to pay it, was sent to jail, 

That in 1194 B. S., Shamanund executed a bond in favour of the tied 
ffflher of the defendants, m which he acknowledged a debt of 85,001 to dofead 
rupees, and empowered that person (after providii^forthe necessary d'e appeal 
expences of the establishment) to realize his dulPfrom the Profits 
of the endowed lands, and to remain invested with the superin- regular 
tendence of the property, until that object should be effected; that original 
the defendant’s father, in virtue of the aforesaid bond and the ^he 

judgment m his favour, took possession accordingly, and on his 
demise the defendants succeeded him, and that between the respective 
Bengal years 1194 and 1206 (a period of thirteen years) the debt claims, 
bad been more than realized; the profits of the endowed lands during 
that interval having amounted to 88,737 rupees, 13 anas, 10 gun- 
das, 3 cowries, and the defendants having embezzled effects apper¬ 
taining 10 the idol to the value of 14,501 rupees, thus making the 
sum received bv t’nem to amount to 103,238 rupees, 13 anas, 
lOgimdas, 3 cowries, and the debt being only 85.001 rupees, 
leaving a balance in favour of the plaintiff of 18,237 rupees, 13 
anas, lOguiidas, 3 cowries, which, together with 10,796 rupees, 

12 anas, 17 gundas, 3 cowries, profits aiisingfrom certain assessed 
talooks belonging to the propeity, formed the total amount of the 
claim. 'I'lie defendants in answer, pleaded, first, that the plaintiff 
had no legal interest in the pioperiy in question; that his Gooroo 
never had been a disciple uf Shamannnd, and consequently never 
had himself the right of succession to the superintendence; fiom 
which it followed, necessarily, that the p'aintirt'who claimed under 
him could not have any right of succession. They further averred, 
that the real disciples of Shamanund and those whom he had 
constituted his successors, were two persons named Mudwanund 
and Shevvanund, the former of whom had exercised the superin¬ 
tendence duiing the whole period of Sliamanund's conrmenient at 
'the instance of the defendant’s father; that in 1196 B. S., the Goo¬ 
roo of the plaintiff having forcibly assumed the superintendence 
of part of the endowed lands he was ejected at the suit of the 
defendant’s father, the Judge of Zillah Burdwan, considering the 
moitgage of the endowed lands to be a valid transaction, and 
that the possession should remain with the creditor until the 
debt was liquidated ; that a claim to the right of superintendence 
having been preferred about the same lime by Shewanund, the 
property was attached by Government, and placed under the 
charge of an aumeen until the year 1201, B. S., when a decree was 
passed adjudging possession of all the landed property, and appro¬ 
priation of the profits to the defendants, in liquidation of the debt 
which appeared from the bond of Shamanund to be due to them. 

That, in point of fact, they (the defendants) had realized the sum 
of 5,000 rupees only towards the liquidation of their claim. With 
respect to the embezzlement of jewels, the defendants alleged 
that the idol had remained in statu quo from the period of their 
luperintendence. From the evidence, however, of numerous 
witnesses it appeared that the plaintiff’s Gooroo had been a dis- 
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1814. ciple of Shantaniind, and was formally appointed by that person 
successor in the year 1171, B. S., and was on a pilgn’ima^ 
Closer the time of Shamanund’s demise in 1196, when on hearing of 
Soil) and that event, he immediately returned and asserted his right as 

Snrda Per- disoiple and constituted successor of Shamanund to take ttpcjp 
•hand Sein, himself the management of the endowed lands. The Zillah Judg«r 
wanuVdand therefore being of opinion that the plaintiff’s Gooroo (Mudhoo 
Xr Sooclun)had cieai^ a right of succession to Shamanund, and that 
(the Hindoo law in these cases ordaining the succession of a 
disciple to his Gooroo in the event of no special disposition having 
been made,) the plaintiff was'ihe proper representative of Mudhoo 
Soodun, overruled the objection of the defendants to the plaintiffs 
action on the plea of his not having any legal interest. In conse« 
qnence of the opposite statements given in by the plaintiff and 
defendants respecting the profits received by the latter towards 
the liquidation of their debt, it became necessary to depute an 
aumeen for the purpose of ascertaining the actual produce of the 
lands appropriated to tlie support of the endowment, and the 
amount ofexpences incident to the worship of the idol and other 
charges which must necessatiiy be defrayed from that fund. After 
an inspection of the report furnished by the aumeen, which con¬ 
tained an account of receipts and disbursements, it appeared to the 
Zillah Judge, that after allowing for the rent collected while part 
oi the lands were under attachment, and deducting the sums 
expended by tlie defendants for the support of the endowment, the 
sum of 48,653 rupees, 13 anas, 4 gundas, had been appropriated 
by them in satisfaction of their dues. According to this calcuia" 
tinn, as there remained to be paid of the bonded debt the sum of 
36,347 rupees, 2 anas, 16 gundas, the Zillah Judge passed a 
decree dismissing the claim of the plaintiff, and directing that the 
superintendence of the endowment should rest with the defendants 
until the liquidation of the whole amount of their debt. The claim 
to recover the value of the jewels was declared to be inadmissible ; 
they forming pait of the property of tlie idol, all of which by the 
terms of the obligation was to remain with the defendants until 
the full amount of the debt should be realized. The defen¬ 
dants being dissatisfied with the adjustment made by the 
Zillah Judge, as crediting the plaintiff with a larger sum than 
had been received by them in liquidation of their debt, and 
as omitting to award interest on that debt, appealed against 
his decision to the Provincial Court. One of the defendants, 
Devee Fershaud Sein, dying about this time, was succeeded in 
the appeal by his son Sarda Pershaud Sein. From the accounts 
produced in the Zillah Court, the adjustment appealed against 
appeared to the Judges of the Provincial Court to be proper, and 
the claim to interest was disallowed for two reasons; first, because 
interest was not specified in the bond, and secondly, from its not 
being usual to award interest on such occasions. The Zillah 
decree was therefore affirmed and the appeal dismissed. Provi¬ 
sion was at the same time made for crediting the respondent with 
whatever sums the appellants might have appropriated in the 
interval between the two decrees. Juggut Chutider Sein and 
Sarda Pershaud Seta being dissatisfied wjth the decision of the- 
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Provincial Couj-t, ^iresentcd an appeal to the Sudder Dewanny I8f4. 

Adawlutk After tlie pleadin*^ on both aides (whicli consisted . .. 

chiefly of objections to the accounts produced tn the Courts 

below), and the answers 10 those objections had teeit ^one through, 

the respondent Beer libudianun<i died, and three persons, via*p^,.. 

Kishwanund, Birjuuiind and Sudanuiul came forward, <°ach tibnixi S(>in, 

claiming the succession to the superintendence, as disciples of the ' • Kis'‘w;i- 

deceased. They were all permitted to defend fhoappeal, 

the event of the endowed lauds being taken out of the possession 

and management of the appellants, the care of them would 

devolve in conformity with the provisions of regulation 19, 1810, 

fro tempore, on tlie Board of Revenue. They were, however, 

referred to a regular original suit for the purpose of establishing 

their individual right of succession. Tlie bond executed by 

Shamanund was delivered to the pundits, who were required to 

furnish answers to the two following questions: Ist, Whether a 

bond containing a stipulation that the necessary expences of an 

endowment shall be defrayed from the produce of the lands 

appropriated to its support, but mortgaging the surplus profits 

of such lands in satisfaction of a debt specifled in the bond, is 

Ii‘gai and valid or not, under the provisions of the Hindoo law X 

2d, If valid, were Uamchunder Seiii (theobligee), and his heirs 

thereby empowered, after the deaih of Shatnanund, to appoint 

lit their discretion any one of his disciples, or any other person 

to be his successor in the superintendence of the endowment? 

Xlie answers of the piiudits, to the above interrogatoiies, were as 
follow : “ That which is produced fiom lands endowed for a 

religious purpose is sacred property. tShamanunLl was not en¬ 
titled to make a gift, sale or mortgage of such property; and 
the bond executed by bun, inclnding a condition for the enn- 
tinnance of the necessary dibbmsements was not a legal or valid 
instrument; because the obligation to assign the lands was made 
without ownership 2d, Held the bond executed by Shcimanund 
been legal and valid, Uamchunder Sein and his heirs would, in 
viilue ofthat instninieiit, have been authorized to seiectaquaiifled 
person from among the disciples of Shamanutid, and to appoint 
him superintendent of the endowed lands. In a suit brought by 
the elder widow of U.ij.i Chntter Sein against the younger widow 
(?;irfepage 180, vol. 1.) it wjs determined by the Court ofSudder 
bewanny Adawlut, after taking the opinion of the pundits, that 
lands duly endowed for religiou.s purposes are not subject to 
private alienation. But the alienation in this case having been 
held valid in the suit between Uamchunder Sein, plaintiff, versus 
Mnddoosoodun, decided by the Judge of Zillah Burdwan in 1793, 
iind that decree, which was not appealed from, being still in force, 
ihe Court of Sudder Dewanny Adawlut were of opniion (present 
J. H. Harington and J. Fombelle), that the invalidity of the 
iiioitgage was not a sufficient reason for taking the possession of 
the mortgaged lands from the appellants; as where a title has 
been determined by the judgment of a competent tribunal, it 
cannot be reversed except on review or on appeal. The present 
suit, however, not having been brought to set aside the decree of 
the Burdwan Ci»urt, but to recover possession of the mortgaged 

VOJL. 11. S 
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lamh on an alleged fulfilment of that decree by the liquidation of 
the debt, the Com-t, after an inspection of the accounts produced 
on both sides, weie of opinion, that the adjustment made by the 
Provincial Court was fair and eqnital)le; and there being no 
stipulation of interest in the bond, that the appellants were not 
I entitled to receive any. Judgment was therefore given for the 
lands being put into the possession of respondents, as soon as the 
whole, amount of the debt should be iiqiinialed fiom the produce ; 
and it appearing from the accounts of the aumeen, that the profits 
realized from the lands in the interim between the decrees of the 
Zillah and Provincial Courts, had amounted to 14,087 rupees, 10 
anas, 4 gundas, 3 cowries, which being deducted from 36,347 
rupees, 2 anas, 16 gundas, (the sum awarded as due in the 
decice of the Provincial Court), would leave a balance of 22,2.59 
rupees, 8 anas, 11 gundas, I cowrie; this latter sum was declared 
to lie lecoverable from the lan<)s before they could be taken out of 
the possession of the appellants. From a proceeding subsequently 
transmitted bv the Provinciaf Court, it appearing that the ap¬ 
pellants had been suspected of falsifying tlieii accounts, that part 
of the Sudder decree which related to the adjustment of the 
balanr-e was revoked, and the question was referred for further 
investigation to the Provincial Court, which Court tiansmitted a 
proceeding dated the 5th of March 1817, to the Sudder Dewanny 
Adawlnt, informing them, that from the further investigation whicii 
bad been made, no proof existed of the appellants having falsified 
the accounts; previously to this, however, the appellants relin¬ 
quished possession of the lands, in consideration of receiving 
1,100 rupees in addition to the mesne profits from the date of the 
^filial) decree up to the end of 1816. 


GOOI.AB NARAIN, Son of BiiuaT Narain, Appellant, 

versus 

PPETUM SINGH, Son of Joogul Sixgh, Respondent. 

THIS was a suit instituted by Joogul Singh airainst Bhurt 
Narain in the Zillah Court of Behar on the 2d of dr/Awn, 120.5, 
F. .S, orOthol November 1797. The plaintiff, who was proprietor 
of a seven ana share of mouza Maioocha Khord, pergunnah 
Pelich, claimed a sliare in the moettrreree settlement made in the 
year 1788, A 1), or 1196, F. S, statin?, that the defendant, Bhurt 
Narain, wlio was proprietor of a three ana share only of that estate, 
had represented himself as proprietor of the wliole, and had there¬ 
by procured the settlement to be made with himself; that lie (the 
plaintiff) did not come forward at the period of the foimatioii of 
the wocMrrerec settlement, as he was notin actual possession of 
his own lands, having mortgaged and made livery of them some 
time before to a person named Fyzoolali Khan ; that he bad since 
redeemed them, and prayed therefore to be put in possession of liis 
share, and to have his name registered as mocurrereedar of a seven 
ana share of the estate, the proportion of assessment on which 
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would amount to rupees 13,111. The defendant, in ans^vei, denied 

the plaintiffs n^ht to any share in (he mocurreree settlement, and --— 

alleged, that in the year 1196, F. S, or 1788, A. D, Mr. Law, the 
Collector, advertised (dr proposals to be sent in by propiielors and 
others for the purpose of forming a settlement; that the plaintiffm^l 
aiid his mortgagee were both present at tlie time, and vet neither ni. rit of 
came forward; that the moeurreree tenure was granted to (lie 
defendant and his heiis, and afterwards confirmed by Government, (j,igsa 
with a stipulation of allowance, as mahltand, to ilie excluded 
proprietor, for which purpose a certain portion of land had been 
appiopriated to the plaintiff, who had enjoyed and still continued 
to enjoy it. The plaintiff, in replication, pleaded, that he could not 
have come forward at the period of the formation of the settlement 
with the defendant; that this was incunibent on the moitgagee, 
fiom whose neglect it was not just to make him suffer, and that in 
section 28, regulation 8, 1793, it is expiessly declared, that in cases 
of moitgage, if the moitgagee has obtained possession of the lands, 
the settlement is to be made with him, and the proprietor is to be 
declared to succeed to his eng.ijremcnts on recovering possession, 
either by the discharge of tns obligation or by the decision of a 
Court of justice. I'he following were, among the piincipal vouchers 
adduced by the defendant. A moeurreree pottah fiom the Collec¬ 
tor, drawn out in Assm 1196, F. S, corresponding with September 
1788, A D, in the following tei ms ; “Whereas the mou/i of 
ISfaroocha Khord in pergunnab Pehcli, cont.aining 530 beegahs, 

12 biswas, has been granted to Bburt Narain in faun f:om the 
commencement of the year 1196, F. S, at the junhu'i of 39i 
rupees, exclusive of gayer dnl'is; he must theieforc pay np the 
revenue of the aforesaid mouza, settled at tlie above amoimt, year 
by year, without increase or diminution, agreeably to his cahoo- 
leeut and account Ithtbiindij. If any one establislics bis I’l iim to 
the zemindaiee of the aforesaid mouza, he will ammanv pax lo him 
aiul his heirs malikana, at the rate of ten rupf'cs per cent, on the 
jiimrna aforesaid,over and above the rent of Government. If at 
any time expenses are incurred by Government for protecting the 
conntiy and on other acconnt.s, he will agree to the raising of taxes. 

Ml proportion to the moevrrerec jumma, for paying off those ex¬ 
penses. If in the neighbourhood of the said mouza any disputes 
aiise respecting its boundaries and limits, and the extent is lessened 
by a deciee of the adawlut, be is not to claim any deduction, but 
be held responsible for all such charges of lawsuits and litigations 
as well as losses of season and expenses of cultivation. Goveni- 
nienthas nothing to do witii those cireumslanees. The above rent 
IS slipulated for the mouza, and is recoverable from him or his 
lieirs or by the sale thereof. Whatever engagements m money or 
kind are mutually entered into at the beginning of the year, with 
the satisfaction of the ryots, he will adjust without any abivnbs or 
cesses, and will collect according to the terms which are settled 
without any encrease theieon. He will faithfully account with 
Government for all unclaimed property of persons dying and 
flying from the country, and give up ail right thereto. He will pay 
on his own account for raising embankments gmd cutting water 
courses at the aforesaid mouza, or jointly with othej persons at 
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another place, when it is iheir mutual interest, without excuses. 
If the Honorable Company in England, or the Governor General 
in Council approve of perpetuatino the viocuneree lease to him 
and his heirs,, a niocurrerce aunnud shall be granted and authen¬ 
ticated with the Company’s seal and signed by the Govcinor 
Genera! in Council; hut in case of their not confirming it, it is 
lieieby declared that the engagement is made for one tear only ; 
and after that teiin is of no validity whatever.’' A copy of a 
pnrwatia from the Collector to the Tehhcddnr acquainting him 
that Governinetit had ap[)ro\ed of {\\c rnocurreree sc-uiement, and 
dneotmg tliat officer toencoiiinge the viocurrereednrs to promote 
cultivation arcordinv:ly, dated 30th of 1 lOfi, or 13th of 

December 1788. Copy of nnotber piirwana from tlie C ollector to 
the same officer dated the I5lh ot' Phalgoon 1196, oi 2d of .January 
1789, obscrviiie-that man V pel sons sty ling themselves pioprictors 
had put .n their i laiius to hold their lands as mneurrereedar';, hut 
tliat none except those who bad leceived »?oci//TC?ce leasts at the 
time ol' the settlement I'ouhl have any < lar.iis to such tenures; that 
tho^e whose names had been rcgisteicd as m()currereedar& should 
Indd the lands exclusively; and that any piopiietor, proving him¬ 
self to he such, should obtain 10 per cent as mali’inna on the 
mocurreree jnmmn. Copy of a proclamation nndcr sig4iature of 
the Collector, issued October 25th, 1790, or Carrick 3d, 1198, to 
the following effect: “ It appears from the lepicsentaiion of the 
Tehseeldar of pcigunnah Pelu h that an inundation occiiiiod in 
1198 F, S, and that the Mocurrereedurs do not (xeit themselves 
to pay the levenue. under an appiehensimi ll'at their grants will not 
be continued. It is therefore publicly notified that the eiigaue-- 
inenls with the 7iiocurrereedfn'^, a.s far as they i espcct pei giuniahs 
Pelicli, Nooihut, >amoy, Behai and Maldah, which weie entered 
into in the year 1196 F. .S, h.ive been ratified by Govcinmeiit; that 
t\ic mneurrereedam whose names liave been registcicd for those 
lands shall he in no respect molested, on condition of llieir paving 
the revenue punctually, with the balance that has .u-criud, and that 
they shall he at lilieitv to sell, mortgage, or otherwise alienate 
the same at tlu lr pli asuie.” 

'I he Zillah Judge p.isscd a decree in favour of the plrdntiff’s 
claim with costs, on the following grounds : “ Aocordiug to sec¬ 

tion 4, Iegul.itioii 8, 179.1, the plamnll' was eiitilli d to tlie settle¬ 
ment, piovided heaoreid to enter inlo the recpii.sito engagements; 
but It IS notin proof that the opiioii was ever afforded to liiin; 
besides which, at the time of the settlement, the land was not in 
his possession, but in the possession of a mortgagee. Regul.ition 
8, 1793. which diierts that a new sclllement for the land levenue 
shall he concluded for a period of ten ye.irs, commencing with the 
yeai I 197. does not cotiHrm the settlement of 11G6. 'I’he phiintiff 
is propiietor of a 7 ana, and the defendant of a 3 ana share of the 
lands held bv a wjocMrrcrce leas»'. No good reason appears there¬ 
fore for excludiiu the former from the settlement ” Bhnrt Narain, 
being dissatisfied with the above decree, appealed from it to the 
Provincial Court of Patna. He cited a case ((lundurp Singh versus 
(iirdharee Singh) which had been formerly decided by that Court, 
iu which It had been held that a mocurreree pottah, granted by 
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Mr. Law, could not be cancelled. Joojul Singh abo cued three 1814. 

cases III which the ooposite doctrine lia(l been held, and the set- -- 

tlement made by ,Vjr. Law with persons not bein<r proprietors of®‘^”**** 
the land were caiiolled, and new engacem mts taken from the 
mahks or pmnnetors. The decree of the Ziliah .lud^e was affirmed sinjjh. 
by the Provincial Court for the following leasons, assigned in the 
decree of the latter Court: “ The c.ansc cited bj the appellant is 

not applicalile lo the present case, bsmg relative to an application 
of section 16, reirnlalion 8, 1791, on llie decease of .i mDCurrerte- 
dar. The other three causes cued bv tlie respondent aio applica¬ 
ble, and It appeals that, allhongh the same vouchers vveic pioduced 
to uphold the li^rlit of a movit'rereediir not being pioprietor, as 
those now iironght forward bv Bhurt N.train against tbe claim of 
Joogiil Siiigb, yet decrees were given in the Ziliah Court and 
affirmed by the Piovincid Court in favoui of the proprietors. It 
has therefore ticen repe.itedlv decided lhat pottafis, purwauus, &c. 
signed by Mr. Law lespecting the settlement of pergiinn.di Pelich, 

&c. form no bir to the claim of oiher malihs whose names are not 
entered in such vouchers. In the present instance, it is [iroved 
that .loogul Singh is 7)ia!ik of a 7 ana sliare of uiouza Maioocha; 
and the said share havmtg been held m nioit^age at the time of 
the sctllemeiit formed by Mi. Law, is a sufficient cause for Joogiil 
Singh’s not having come forwaid and put in his claim for a share 
of the mociirrcrre tenure.” 

Ooolab Naraiii, son of Bhurt Naraiii, since deceased, being 
dissalisHed with the deciee of the Piovim lal Couit, presented a 
petition for the admission of a special appeal to the Sudder l)e- 
wanny Adawlm, which was admitted; the Court being of opinion 
that (lie final decision of the case would be useful for the deter- 
iiimation of claims which nrighl hereafter bcjirefeired respecting 
other 7}i()ciirreree tenures in Behai. 'I’he causes cited by the 
paities ill the Provincial ('onit were called for. On an inspection 
of them, it appeared tliatllic c.i^c of (lundnip Singh versus Gir- 
dharee Smgh, cited by the appellant in tin* ProMiieial Coiiit, was 
in substance as follows; Giidhaue Sinuh laid claim to an 8'j ana 
share of the village of Kaunta, peignnnah Pciich, tiie 77iJcurrrrce 
tenure of which had been granted iii tlie vear I 196, F. S, to Plioo- 
lail Chund, a stranger, who sold it in 1 199 to (jiiii<lm[) '^ingli. and 
died m I'iO.'j The claim was groiiiided on the cxiiiietion of the 
mocAirreree tetmic under section 16, iigiilation 8, 1793, which 
provides for the settlement being made with the actual pro()iieiois 
of the soil on the demise of the mocurrereed trs Judgment was 
given for the claimant in the Ziliah liouit, but this decision was 
revetsed jpii appeal by the Provincial Court foi the following 
reasons: 1st, the Orders of Council declare tlie moco.rrcree tenures 
granted by Mr Law transfeiable and hereditary. 2dly, if the 
tenure'weie cancelled under section 16, regulation 8, 1793, it would 
still remain discretionary with the Board of Revenue and Govern¬ 
ment to make the settlement or not with the claimant. 3dly, 
under the provisions of regulation 6, 1807, the villaue is not 
divi.sihle, as too minute a subdivision would ensue, which is pio- 
hibited. It appeared also from an inspection of the three cases 
cited by Joogiil Singh, the respondent in the Provincial Court, that 
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1814 . 


Goolab 

Narain, 

Pretuia 

Singh. 


they were decided in favour of the riaim of the proprietors to hold 
- the mocurreree tenure, not on the ground of their bein? proprietois, 
but on the ground of their having made offers to enter into 
■ engagements at the time of the mocurreree settlement by Mr. I/a'y, 
whichofl'ers were fraudulently suppressed, and the settlement ma ie 
with the defendants, who appeared in those instances as ostensible 
maliks of the whole estate. From these circumstances, it was 
evident that the precedent quoted by Bhurt Narain was stiictly 
in point and favourable to bis cause. Whereas, in the cases in 
winch judgment had been given for the piopiietots, the decisions 
had turned on a matter of evidt'nce, without at all touching the 
abstract question of nglit The Third .Judge of the Sudder De- 
wanny Aiiawlut (.J.Stuart) before whom the cause originally canic, 
delivered his opinion to the following effect: “ In the year 119(3, 
F. S., or 1788, A. 1)., Mr. F. l.aw. Collector of Behar, made a 
mocurreree settlement of raouza Maroocha Khord, perguniva Pe« 
lich. witli Bhurt Naiam, wlio was a sharer in the said inonza. and 
granted a pottah coiitaiumg llie following conditions; 1st, that 
Bhurt Naimn and his heirs should pay a quit rent to Ciovcinment 
of301 rupees: 2d, that if any person should siibsecjueutly pr(j\e 
his proprietary right, Bhurt Narain should pay to such person or 
his heirs 10 per cent on the jummn as mnlikonn : 3d, tliat, in tlie 
event of his mocurreree settlement being approved of by Govern¬ 
ment and tlie Couit of Directors, he should receive a sunuud 
confirming the tenure to him and his hciis for ever, and that m 
the event of tlieir disajiproval, it should enure to him for one year 
only. 

(On the 17th of January 1788. or 4ili Poos 1195, B. S, Mr. 
Law transmitted to the Board of Revenue a plan which he had 
prepared for the mocurreree settlement of all the estates m Behar. 
On the 4lh of O.uobci 1788, or 27th Kartick 1196, F. he 
transmitted another plan tor the particular settlement of five per- 
gunnahs situated in Behar, namely, Pebch, Nooihut, Samoy, Behar 
and Maiild. Both these plans were submitted to Covcrninent, 
and on the 3<1 of December 1788, oi ‘iOlli Aghun 1196, a repiy 
was received from the Supreme Council, approving of tlie plan for 
the settlement of the five pergunnahs, and of the conditional 
pottahs granled bv Mr Law I'oi a mocurreree lease to be held from 
year to year until an order for its confirmation or reversal should 
be received from the authorities in England. No order was at th it 
time passed with respect to the proposed settlement of the whole 
of Behar. But on the 18th of September 1789, and on subsequent 
dates, regulations were promulgated for the decennial settlement of 
the public revenues of Bengal, Behar and Orissa, and it was noti¬ 
fied to the. proprietors of land, with or on behalf of whom a settle¬ 
ment might be concluded, that the assessed upon their 

lands under those regulations would be continued after the expi¬ 
ration of the ten years, and remain unalterable forever; provided 
such continuance should meet with the appiobation of the Hono¬ 
rable Court of Directors for the affairs of the East India Com¬ 
pany, and not otherwise. On the 12th of October 1789, the 
Board of Revenue made a reference to Government requesting to 
be informed whether or not the enactment for the decennial settle- 
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mcnt of Behar generally, was intended to annul the particular 
settlement for the five pergunnahs which had been previously 
authorized. The Board were informed in reply, that the particular 
settlement, which had been formerly concluded by authority, was 
not intended to be annulled by the enaclinent of the new rules for 
a general decennial settlement, but that the provisions contained in 
those lilies should be considered applicable to the first settlement, 
and if on the receipt of orders from the authorities at home, it 
should appear that that settlement did not meet with their sanction, 
tlie mocnrrereedurs should still be allowed to hold their lands at 
the jninma specified iii their eiiiagements for a period of ten 
years conrnencing with the year 1197, F. S. In the public letter 
from the t'oint of Diiectors, date<i ihe 19lh of September 1792, 
they notice the settlement made by Mr. l,aw for the five perguii- 
nahs, and observe that it fthould be consolniated with the general 
seillenient and be subject to the same condition (namely their ap¬ 
probation) with respect to its continuance or annulment. In that 
letter ihe Court do not pass auv specific orders regarding the 
lights of (lifl’eient dcsciiptions of landholders, probably as being 
a (piestion not coming witliin the immediate scope of ilieir consi* 
delation; but it is evident from tlie Onleis of Council passed on 
the tllh of Maich 179d, Uiat they weie understood to intend that 
the. moairrereedars, their hens and lawful successors, should lie 
allowed to hold their estates foi ever, on the, terms of the oiigiiial 
assessment. In the orders abo\e alluded to, it was declaied tfial 
the settlement made, by Mr Law for tlie five pergunnahs slioiiid 
not be liable to any altcMtion; and that the regulation for abo¬ 
lishing the sayer duties, the regulations concerning the riglit of 
jotdars, and tho other regulations relative to the general decennial 
sotlieinent, and the respective rights of zemindars and ryots, should 
take t il’ect in tlie said pergunnahs ; and notice was given to all the 
mocurrereedars, whose tenuies were therein situated, that their 
estates should he considered as confirmed to them and their heirs 
forever, so lung as they continued to fulfil the stipulated en^age- 
nic-nls. From another letter of the Court of Directors, dated the 
ddof Apiil 1794, it appeals that those orders were approved of; 
and as no counter order was received, it is evident that the opi¬ 
nions of those in authoiity here and in England coincided in tins 
instance. The continuance of the particular and of the general 
settlement depended on one and the same condition, rianielv, 
the approbation of the Couit of Directors But both were ap¬ 
proved of by the Directors. T he one therefore is of equal validity 
with the other. The confirmation of the general decennial settle¬ 
ment has been proclaimed by a formal enactment; tliat of the 
particular settlement for the five pergunnahs has not, and, how¬ 
ever the omission of this formality may be regretted, as tending 
to produce litigation, yet the validity of the settlement is not 
thereby affected; for the 41.st regulation of 1793. (whicli provides 
that all regulations which may be passed by Government affecting 
in any respect the rights, peisons or property of their subjects, 
shall be foimed into a regular code), has a prospective and not a 
retrosoective effect, and it would be absurd to question the 
authority of any orders passed previously to that euactmeut. 


1814 . 


Goolab 
Narain, v. 
Pretum 
Singh. 
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1814. mer(?Iy fioin tlie oircnmstance of their not having been incorpo« 
raleci with a regulation. As the g'eneial (iccetuiial settlement 
Goohib florives its continuance from the sanction of superior authority, 
PiTtum ** from the promulgation of that sanction ; so the pirliOMinr 

Sit)"h, seftlement deiives its conlimianre frnm the s.ime sanction and 
iinflims’ moie is essential to its stability. Fiom tlie aliove observe- 
lions it results that the rights of wtocMrreererfnr.v, not being profirie- 
toi.s of the Soil, or proprietors oforily a sh.ire, who may have obtain¬ 
ed poltolls tiorn Mr. I.aw, are indefeasible; that llieii leases shall 
enure to them and their heiis for ever, and iliat the other pro- 
pi letors, partners, and their hers who may nor Irave obtained 
pottnhs from Mr. Law, shall lie for ever excluded, and shall 
lect'ive only such allowance as juahhina, as may he stipulated 
for ttiem III the po/4rr/is of the inooirrcreedcirs. 'I'lie claim there¬ 
fore of Joo"ul Sinirh and iiis son Ptetnm Sinoh, the resoondent, is 
inadmissible, and the decices ot tlie /dlah and PioMiiciai Conits 
should be reveised." 'I'iie Chief Judee (.1. H. ILirington), coin¬ 
ciding m opinion with the '(’bird .Jnd ;e. as to tlie appellant's right, 
under the pottnh granted liv die (3<'llcclor, and coiitirmed by ihe 
Goveriunent and Com t of Diiectors, a decie.e was tiassed in his 
favour m coidinglv, leversmg the decisions of the Zillah and Pro¬ 
vincial Courts. The respondent w.is diiecied to lefund any profits, 
over and .diove Ins right of rnalikona, tiiat might have accrued 
dining the peiiod of In.s possession under the jiidgmerits of the 
Zillali and Piovincial Coin is; but iis ihf; cpiestion had never before 
been deteniiiiied by this Coinl. and as the other Courts had 
given I idgni'-nt -ag.nnst the claiu' of the appellant, it was consi¬ 
dered equitable Unit each party should pay his own costs m tlu- 
tlirec Courts, (/t) 


13 , 4 , (JOUllEEPERSHAUD RAT. Appellant, 

__ versus 

Dec. I2tli. M USSUMMAIJT J YM ALA, Respondent. 

A Tfll.S was an action brought by Mussiimmant .Ivmala,, on the 

Ili’if'no p.irt of her son Sheopersliand a minor, in the Zillali Comt of 
ti.iMiig fwo .Jelalpoo', on tlie 30th of August 1801, to recover posses- 

I'mei'^vion^ ‘^f4 ana share of l^crgiinnail Qasiinpoor, the annual produce 
to earli of O'Winch was estiiii.ited at‘2,000 lupces. h was set forth in the 
t'-rin to plaint that rui 8 ana sh.ire of the afo'csaid pergunnah was the 
H'!o|it hereditmy property of the plaintifF's husband, who had another 
tinvim-' Senior wife named Parbiitee ; that he bf'ing childless, had lo 

himself the v<>ai' 1190, B. S , given pei mission to each of his wives to 
aih>pte<1 s adopt a son, and in fnitherance of that permission, had himself 
1 "^fofiw' ^ boy named Goiircepershaud, on acconni of his senior 

.s'l-iinr ivife Paibuice; that the plaintiff’s hii^hanil died in the year 1204, 
l.i* fon- and tliat in the year 1208, the )daintifi', in consequence of the perinis- 
fii ms ilip siQn obtained from him, adopted on licr own account Sheopershaud, 

pfM mission 

ornritiiilly f«) A irioro partirnhir stafomml of llic mocurrerce scttlrmciit formetl tiy Mr. 
prsnipifto Law, in nine ppripiniiiilis of T^illsh Rvliar, is contained in a note to the third 
Ills second voluiue ui Mr. llaringlon’i AHohjsis, pages 239 to 244. 
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who was tluTcfore enlith'd to half the estate of h"! late has- 1814. 
hand, fjr the recovery of which, on hi 
present action. It was lilted in answer 
husband of tlie plaimifF had not f^ive 
allet^cd by her, and tliat under any cir. ntnstances, the second s-cri'ii-ncc 
adoption was diet'd. 'I’hc Zillah .Ind^e, without >^om:r into the l>v tier,after 
evidence reg-tirding; the fart, thought fit in the first instance to 
ascertain the law of adoption as far as it aifected the case 
question. With this view he put the following intei ro<^atory to takes\iic 
his Hindoo law officer: “supposing the adoption of Sheopersliand ii)iicrii.inc 0 
to have taken place as stated hy th« plaintifT; that is, subse-1"*"*^*^ 
quently to the adoption of Goiireeperslmud, and to the death son'a'l'ipt- 
liei* hushand. though agieeahiv to his permission ; is such snbse-cd iivtlic 
qneiit adoption valid, and dots it entitle the person so adopted, to hiisb.ind on 
share in tile estate or not ? ” The answer to the above reference 
was in the following tei ms : “ If a ohildle.ss person adopt a son for 
the sake of his oi)sr(|nies, the a lopted son hecomes like a son of 
the body; lie niiiy also, if iinahie to adopt a son himself, autlio- 
nz'* liis wire to do so, and if (with a view to having more than one 
son at the same time) he authorize his two wives each 'o adopt ?, 
son it is legal. But in this instance it is stated that the. hnsbaiid 
himself adopted a son on account of liis fiist wife. 'I'licrc licuig 
however no aiilhoiity for liis adoption on account of a [urticniar 
wife, the son adopted by him lenders service to all his wives ; and 
hence any previous peririi'sioii given liy the hnslniid is annulled 
by liis own siibsequcnl act. During the lifetime of a i.oii s-o 
adopted the wife cannot adojit anothi r. But llie son ailopti d hy 
the father should make a suitable piovis'on for his widow ” f)ii 
consideration of the aliovc opinion of tlie law olfirci the Zillafi 
.ludge dismissed the suit with costs against the piamtilf On apneal 
by .Jyirialato the Provincial Couif of Dacca, tiiat Coiiit reipiiicd 
the appellant, in the fust instance, to addii' e evidence to the fact of 
her ha\ing re< eivcd authority from her husband to adojit a si n, and 
of hoi having in coidoirniiy \Mlh such authonty made the adoptio^i 
in the manner and foim required by law. These points weip 
cleaily establislied hy the testimonv of several credible wiiiiessi's; 
some of whom deposed that they had witnessed the adoption of 
.‘‘'lieopershaud bv the appellant, winch took place as alleged by 
her m tlie year 1208, and was performed with all the icqnisiie 
legal cercnmnies. Others depo.si d that they were present wlicii 
the appellant remonstrated with her hnsbanrl on his having given 
a son exclusively to her rival wife, and begged pei mission to adopt 
one immediately on her own account, wlucli request was gimted 
l)V the husband ; who, however, expressed liis expectation that she 
would herself piodlice offspring, and requested her to wait the 
resnltofafew years. 'J'he Provincial t.'onit relying on the cm- 
ileaee adduced as to the permission having been granted, and the 
adoption having taken place in due foim, put the following case 
to their pundit: “A Hindoo lead two wive.s and gave veroal 
authority to each of them to adofit a son ; afterwards lie manifested 
his intention in favour of his first wife by adopting a s ni fo her. 

After the death of the Hindoo, his second wife, under his aiulioriiv, 
adopted a son. By the law ennent m this cuaulry, to wlioui. 

VOL. II. X 


8 behalf, she bioiiglit tin* 1 — 

by the defendant, that the 

permi.ssioii to ador.t as,.,.,,,,.' 
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persbaiid 
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does the estate (movable and iminov.;ble) of the deceased person 
descend, and in what shares?’' Fiom ilie reply leceived, it appear¬ 
ing that the two adopted sons were entitled to inherit the estate ia 
equal proportions, the Couit leverscd the dccice of the Ziilah 
Judge, and decreed a moiety of the estate to ll.e appellant to hold 
in trust for her minor son. A petition for a special appeal to the 
Sudder Dewanny Adawliit (founded on the discrepancy of opinions 
given in the lower Courts) having been picsented by Goureeper- 
shaud, the appeal was admitted^ and the piocetdings, together 
with the law opinions of the pundits of the Zillah and Provincial 
Courts, were referred to the Hindoo law officeis of the Sudder 
JJewanny Adawiut, who delivered their sentiments on the case as 
follows : “ If a man having two wives give anlhoriiy to each to 
adopt a son, and afteiwardsin concurrence with his senior wife adopt 
a son, and after his death the second wife in pursuance of the 
aiillioiiiy originally obtained from him ado|)t a son, the adoption 
by tlie second wife is not legally valid ; because, if a peison giving 
peiniission, afteiwards himself does the thing peimitted, the pei- 
inission niveii to another becomes by his act void. All the jno- 
petty of the deceased devohes on the son adopted by him.” But 
il appeared from the evidence of the respondent’s witnesses in the 
Piovincial Court, tiiat llie permission granted originally by the 
husband, was conlirmedio the second wife after be had m.ide an 
adoption in favour of liis senior wife, and that the permission was 
partly conditional, f:om his request (founded on the expectation 
of his second wife’s producing ofl'spring) that it should not be 
acted upon immediatedv. The pundits were therefore required 
to state whether these circumstances would alter the natuie of the 
case ; to which they replied, that, under these circnmst.inces, the 
desire of the adoptive lather being obviously to have many sons 
(which was a laudable desire) his estate real and personal should 
be shared by each of the adopted sons in equal proportions. On 
consideration of the above opinion establishing the legality of two 
successive adoptions by two wives under authority from theii 
husband (which coriesponds with the decision in the case of 
Shamchunder and Roodeichiinder versus Naravni Dibeh and 
Rarnkishor, ridevol. 1, page 85) the decree of the Provincial Court 
in favour of the respondent appeared just and proper. It was 
accordingly affirmed by the Sudder Dewanny Adawiut (present 
J. H. Harington) withcostsagainst the appellant, who was directed 
to account to the respondent for half the profits of the estate which 
bad accrued during the period of his sole possession. 
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URJUN MANIC THAKOOR, SUMBHOO CHUNOER THA- I8i5. 

KOOR aitd RANEE SOOMITRA, Appellants, - 

versus Marth24tb. 

RAMGUNGA DEO, Respondent. 


THE following genealogical table tnay tend to illustrate this By the 
case; special 

(A) RAJAH KULEAN MANIC, usa^e of 

' , the prm- 

> cipal 7,e- 

niindiuvd 

(Bj Govind Manic, JuggernauthThakoor, 

I . trice of 

1st, 2d, SoorujFei'tanbNarain, 

(C) Rain ^tanic, Name unknown, | ^ 1 ,,. person 

- —''' \ HurreedhurThakoor, „pp,;,„ted 


1st, 2d, 1st, 

(D) Riutun (G) Mokooud (F) Dtiurai 
Manic. Manic, Manic, 

I --\ - 

1st, 2d, 3d, 4tli, 1st, 


2d, Jobraj 

(E) Mobindcr 1st, 2d, takes the 
Manic. (H)Rooder (K) Bijre inlierUunce 
— —^ Manic Manic, in prclcr* 

2d, Jymanic. | tnre to the 


(1) fndur Kishen Uiiree Bfandcr (JJ Gungndhur Gudadhur I “ 5 ’^t ot 

Manic. Manic. Mamc, Manic. Thakoor. Thakour, Ramclninder Tha- kin, and the 

___ A _ j koor, person 

1 st 2d (L) Sukhee Manic, ! appointed 

Kan,,; Manic, (N) Rajdhnr Manic, I . f 

j —A (O) DoorgaMunee, late Thakoor, koor \s 

I ' 2 Kigali, whose widow, Appellant. considered 

** ' w u ’ Sooiuitra, is one of the next to 

Urjun Ramgunga Kashee ^ him in a,,,-. 

Iclutilr* I 9 iSf\ A'don<'in//#>»i# f Ii nneiist* *• • 


Thakoor, 

Appellant. 


koor IS 

I 1 st 2d .. considered 

' t, ' w u ’ Sooiuitra, is one of the next to 

Appellants. liim hi sm- 

AltioiL L/LO^ Rsspvmi^jxt> wuuuooi** C6$9ion 

Thakoor, ^jjj tg^-eg 

Appellant theiolieri- 

ON the 18th of April 1813, the Judge of Zillah Tipperali, tam-em h!s 
ha-ving obtained infoimation of the demise of Doorga Munee, adefault; as 
very considerable zeminitar in that district, who was childless 
intestate, issued orders for the appointment of an administrator provide,!* 
te take tenipoiary ctiar 2 -e and management of his property, and the yoftro/, 
leported the circumstance to Government. A summary enquiry «ftcr be- 
was directed to be instituted, with the view of ascertaining in 5fo”aA^ha 

the right of succession vested, and on the 6th of May of the same „Jj*„'^.*** 
year, all persons claiming as heirs were invited by proclamation minated 
to come forward and substantiate their clainis. On the receipt «”y uther 
of this public notice, ilannrunga Deo, the respondent, immediately 
came forward and presented a petition, setting forth Ins right to 
succeed to the zemiiidaree, as having been constituted bura 
Thakoor by his f.rther Rajdhur Mamc, at the time that Doorga 
Munee (the late Rajah), wasconstituted Jobraj by the same person. 

He alleged that it had been the immemorial usage for the Jobraj 
to succeed, and, in default of him, the inheritance invariably vested 
ill the person constituted Bura Thakoor; that this usage had 
been recognized and confirmed by the Sudder Dewanny Adawlut 
in the case of Ramgunga Deo versus Doorga Munee, Jobraj^ 
i^vide vol. 1, page 270), decided on the 24th of March 
1809. The genealogical table filed in the above cause was 
adduced by this' claimant, shewing, in an alphabetical series, the 
successive proprietors of the estate, who (with the exception of 
one 01 two cases of forcible possession), had each succeeded by 
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Cijun 
Mimic 
Thnkomr, 
('iimblioo 
Chiiiid 
Tlirtkoor, 
and Knnee 
frio(>mitra, - 
t>. KaiU' 
gunga Deo. 


virtue of tlie usage above mentioned. At the same time a counter 
pttition was put »n by ilamchunder Tliakoor, (father of Sumboo 
( luind one of the appellants), in which he claimed the succession, 
as being the eldest surviving lineal descendant of the original 
zemindar Knlean Singh. 'I'he other two appellants, Ranee Soo- 
initra and Urjun Manic Thakoor. also preferred their claims to the 
Zillah Judge. The former rested her pretensions on her being the 
widow and legal heir of the late Rajah Doorga Munee. The 
latter pieferred his claim in right of his father, and gave in a 
petition to the following effect; “ When Kislien Manic was Rajah 
he appointed his younger brother Hnree Manic, my giandfather, 
to the office of Jobraj. But Huree Matin', dying before Ki.shen 
Manic, it followed that Kanrit Manic, mv father, was the rightful 
.successor. At the period of Kishen Maine’s death my father was 
not on the spot, and bis widow Jaiiika Debeli, taking advantage 
of my falhei’s absenee, root lived to get my uncleUajdhur Mcitiic 
nominated to the ro;, and Itoorga Miince appointed \\\& Jobrajy 
or siiccessoi ; wliich person, in viitneof that title, olrl.niiied judg¬ 
ment 111 his favour in the Sndder Dewanny Adawlut. According 
to imnumoiial usage, the Joiny succeeds the Rajah, and in default 
of the Jobf'ij the Burn Thakoor succeeds. Iii default of both 
these, the succession devolves entiie on tlie next of kin, respect 
being had to priniogeiiiliue. On the death of Doorga Munee, 


those entitled to succeed as ne.xt of kin are, Ramgunga Deo, 
■Krislice Cliundcr (his younger htotlier). and myself; but Rain- 
gunga having been Burn T’/oi/toor in the time of Rajdhnr Manic ; 
having on the demise of that poi son taken tlie rnj in violation of 


us.ige; ami in the cause brought .igainst him by Doorga Mmire 
having ddiifd the exi.steiice or validity of the usage by which the 
Johraj and Bura Thakoor succeed, and rested ins title on the gene- 
lal law of inlieiitance; he cannot now be allowed to plead that 
usage in support of his claim. The other person who has a claim to 
the raj by virtue ot piopiiiqnity (Kashee t hunder), is excluded 
from the ciiciimslance of my being liis senior, and therefore, being 
alone entitled to succeed to the mj and zcmitidarce, I beg that pos¬ 
session may be coiifened accordingly ” .Several other collateral 
descendants [iresentod petitions on this occasion, but their claims 
Laving lieen rejected, as being obviously inferior to those above 
nientioried, and they not having appealed to the superior Court 
a^jirist the decision of the Zillah Judge, it is uiinoc.cssary to men¬ 
tion the particular grounds on which those claims were piefened 
or dismissed. With a view of ascertaining the justice of Ram- 
cHnnder's claim, he was questioned in the Ziliali Court as to why 
be. had not preferred it pending tlie investigation of the former suit 
relative to this estate. In reply he alleged, that he had done so; 
and tliat he had been teferred by the J?itidder Dewanny Adawlut 
to an original suit tor tlie establishment of liis cl.iim, on which 
liow'ever he did not subsequently insist; Doorga Munee 
having promised to constitute his son Johraj, which promise 
had he lived longer he would undoubtedly have fulfilled. Ham 
Gunga being questioned as to the title by which Rajdhur Manic 
Bucccedeti to the raj, replied, that that person was nephew 
of the Rajah-Kishen Manic, at whose deatb,^ there being no Jobraj 
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or Bura Thakoor, Rajdhur was appointed to succeed ; iiis elder WlS* 
biother Kaunt Manic, though alive, being absent^ His appoint- ‘ 

inent took place in consequence of a petition Jo that effect having 
been presented to Government by Ranee Janika, widow of Rajah 
Kishen Manic. 'I'he following exhibits were adduced by RamSumbhoo 
Gungd in support of his claim ; 1st, a report from the Collector of C*"*"*^ 
Tippeiah to the Council, dated July I5ih, 1783, mentioning 
death of Rajah Kishen Manic, and informin'^ them that his nephew 
Kajdhnr claimed the succes>ion as ne.xt heir, and that it appeared w. Ram- 
to have been the wish and intention of the late Rajah to have him,ga"g“ 
for a successor, ‘ind, a lettei dated February 23d, 1785, from the 
above officer, in reply to an enquiry made by Government respect¬ 
ing the usage and iii;ht of succession to the vacant rq/, in which 
letter he stated that Rajdhiii was the only just claimant, and that 
the widow of Kishen iVlarnc had, in compliance with her late, 
husband’s wishes, presented a petition piaymg that the rq/ might 
be conferred on him. 3d, a piiriuaaa dated in the same year, to 
the widow of Kishen Manic, informing hei, lliat, in compliaiue 
with her request, Rajdhur had liceii confirmed by Government in 
the snccessinn to ihe raj of her late htusband. 4lh, proceedings of 
the Zillah Court, 24th of March 1809, in the case of Doorira 
Mnnee versus llanignnga, fiotii which it appeared that the foimer 
admitted the Bura TJuthoor to be entitled to the raj, if there were 
no Jobraj, and pointed out R.amgunga Deo as the Bura Thakoor 
tluly ('oiistituted. 5th, proceedings of the Sudder Dewaiiny Adaw- 
ilnt ill the above cause \»ide page 270, vol. 1). f)th, a petition dated 
25th of May 1813, purporting to liave been drawn up and sealed 
by Ranee Soomitra, setting forth that her husband Doorga Miinee, 
who had become piopiietor of the rq;' by order of Go\einmeiit, 
had died childless, without having appointed a/o6rq/; and that 
Hamgunga Deo, son of Rajdhur Maine, being bis next of kin, she 
wished that bis tide to succeed to the vacant raj and zeminduree 
might be recognized and coiifirmed by Government. The Zillah 
Judge, aftei a refeiciice to the decrees pronounced in the fointei 
cause relative to this estate, and to the genealogical table tiled by 
the parties, having ascertained that by immemorial usage the nght 
of succession to the Tipperah zemindarec was vested in the person 
constituted Jolraj, and failing liirn in the Bura I'hakoor, pioceeded 
to decide on the merits of tlie respective claims as follows : “ From 
the petition of the widow of the late Rajah it appeals to be her 
wish, that the claimant Ramgunga Deo should be the successor to 
her husband. On full enquiry it appears that Ramgunga v/as 
elevated by his father Rajdhur Manic to the title and degree of 
Bura Thakoor, (the next in rank to that of Johraj,) before the 
succession devolved on Doorga Munee. On the death of Rajdhur 
Manic, had there been no Jobraj, Ramgunga Deo would unques¬ 
tionably have succeeded both by right of biith and appointment. 
Hamchunder Thakoor, the second claimant, is the son of Rijee 
Manic, who appears to have acquired the zemindaree by force, and 
■since whom it has devolved in a legal course on three successive 
persons. Exclusively of Sukhee Manic, who, from the proceedings 
in the former case, appears also to have obtained possession by 
force, the estate had gone first to Kishen Manic, uomiuated Jobraj 
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Uijiin 

Manic 

Tliakoor, 

SiiniLhoo 

Chiir.d 

Tliakoor, 

and knncc 

SuomUra, 

V. Riiin- 

gnnga Deo 


by two preceding proprietors; secondly to Rajdhur Manic, wbo 
appointed Doorga Munee Jobraj, and Gniiga Iteo Bura Thakoor ; 
and thirdly to Doorga Munee: none of these peisons were nearly 
related to Hamchunder, and he had never been invested with any 
title indicative of the right of succession. In the proceedings 
connected with the former case, no mention is made of Ramchun- 
der, and no reliance can be place<l on his plea, tliat the late Rajah 
had promised to constitute his son, Siimbhoo Chiiiul, the Jobraj. 
His claim therefore is inadmissible. The claim of Urjun Manic 
■Thakoor is founded on his right of representation, as bciric: son of 
Kaunt Manic, son of Huree Manic, who was appointed Jobraj by 
bis brother Kisheii Manic, in whose litetime he died. Itajdliur^ 
Manic then succeeded, there being no Jobraj alive. But Urjuu 
IVianic himself and his father, not having prefeiied their claims to 
succession in right of Huree Manic, when the estate was vacated 
by the death of Kishen Manic, the claim of Urjun Manic cannot 
now be admitted against the sons of Kajdhnr Manic. Under the 
above circumstances, Kamgunga Deo,eldest son of Kajdhur Manic, 
appears entitled to succeed to the raj and zeviindarce. We,ie he 
not eniilled to succeed as next of kin, still as the Bura TIutkoor, 
as having been in possession before the judgment wiis given Jn 
favour of Doorga Munee, and as liaving been elected by his widow, 
he would have a preferable title to any other claimant. Doorga 
Mnnee himself, in answer to a question from this Court, declared 
Kamgunga to be Bura Thakoor^ and entitled to succession if there 
were no Jobraj. From the vytwustha of the pundits m the former 
case, It wo 'ld appr^ar that the paiticular familv usage supeisedes 
the general law of inlieritanre, and that the Jobraj, or failing him 
the Bura Thakoor, is heir, in preference to any lineal descendants 
fiom foimer rajahs, on whom those titles may not have been con- 
feiied. Oidered, therefore, that a summary decision be passed m 
favour of tlie claim of Ramgunga Deo, and tliat a precept be 
issued to the Collector to make over the raj and zeminduree to that 
person."' The pretensions of the widow were not investigated ; 
her petition in favour of Ramgunga Deo amounting to a rcnuii' 
ciation of them. 


The claimants who were rejected, being dissatisfied with the 
above decision, appealed ag.iinst it to tfie Provincial Couit of 
Dacca. Ramchunder having died shortly after the admission of 
the appeal, was succeeded by his son Sumbhoo Chund. The 
appellant Soomitra denied tlie authenticity of the document pur¬ 
porting to be a petition fioni her for the appointment of Rarngunga 
to the vacant raj. The pleas of the other appellants were similar 
to those adduced bv them m the Zilluli Couit. It seemed to be 


generally admitted that the Bura Thakoor Imti the right of succes¬ 
sion failing the Jobraj; but the principal argument made use of 
by the appelhants was, that the lespondent, having in violation of 
that usage, taken the zemindaree ; and after being ejected by 
Doorga Munee, not, having received a confirmation of his title 
from that person, could not now lay claim to the succession in 
virtue of that usage. The Second Judge of the Provincial Court 
(J Kutiray) was of opinion that a fuither investigation was ne- 
ccssaiy, with a view to ascertain whether, as pleaded against the 
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title of Ratnofungja, his havina: taken possession of the rnj on the 1815. 

death of Rajilhur Manic deprived him of his right as Bura Thakoor, - -- 

such title not havina: been confirmed to him by Dooiga Munee, in Urjun 
consideration of whose superior title of Jobrnj he was ejected. 

The 'I'hird Judge (J. M. Rees), recorded his opinion that 
further investigation was requisite, and that the decision of the Chuud 
Zillah Judge should be confirmed; Gunga Deo having remained Thakoor, 
in pos3e^sion as ostensible heir only, until the right of succession ““dRanae 
was deteiinined. The Senior Judge (S. Bird), concurring with 
the Third Judge, the decision passed in the Zillah Conit was giinga D«o. 
affirmed accordingly. The appellants being dissatisfied with this 
decree, presented a petition to the Court of Sadder Dewannv Adaw- . 
jjut for the admission of a summary appeal, which was complied 
with. The Court, however (present.I. H. Haiington), bein<r satis¬ 
fied of the superiority of Ramgunga. Deo's claim as Bura Thakoor, 
accoiding to the esUlilistied usaije of the zemindaree, ascertained 
in this, .iiul in the former case referred to, and of the insufficiency 
of the pleas adduced against it by the appellants, confirmed the 
decisions of the Zillah and Provincial Comts, with costs asrainst 
the appellants. 


RAMDOOLAL MIS.SRR, Appellant, 
versus 

MUDDUN MOHUN BIIUTTACHARYA, and others, 
Respondents. 


1815. 

April 17lli. 


MUDDUN MOHUN and the. other respondents, five in num- a Birmoo- 
her, brought an action in the Zillah Court of Hoogly, on the lOth ter tenure 
of March 1806, against the (’ollector of Burdwan, Kadlia Madhoo ***' 
Ghose, guardian of Chuiider Nnraui Rai, and Ramdoolal Misser. 

They claimed the villairc of Noupura, situate in pergunnah Roo- ncously in- 
kiinpoor, the decennial produce of which was estimated at 5,‘205 in 
rupees. 'I his villa'>e, in the vear 1164, B. S. had been granted to «^ets 
the plaintiffs to hold free ot as^es»ment under the designation of guu (jy 
hirmooter, by l.nkhcp Naraiii Rai a former zemindar. In 1208, auction, on 
B. S. corresponding witli 1801, A. D,, the zemindaree having account of 
devolved on the minor, Chunder Naiain Bai. a portion of it, 
mouza Doolubpoor, was sold in satisfaction of some arrears ofi^rmn’cr- 
public revenue, which had acovned, and the tenure of the plaintifis able trom 
was advertised to be sold as a portion of that mouza. The plaintiffs pn*'bc 
presented a petition to the Board of Revenue remon.straling against 
this proceeding, and procured an order against its being carried of the pro- 
into effect; but in the interim the sale had been made, and their prietor. 
■village was included in the lot advertised. It was purchased by 
Ramdoolal Misser; who, being prevented by the from * 

taking posse.3sion of that part of the lot which they held as a free can be 
tenure, instituted a summary suit against them under the provi- granted oa 
sions of regulation 7, 1799; and obtained judgment in his favour. 

Milddun Mohun and the other plaintiffs were advised at the 

time to try the question of right, by instituting a regular suit a„tboiities; 



114 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1815. against the zemindar of the estate, alonj with which their pro¬ 
perty was sold, and against the purchaser m possession. They> 
but an accordingly brought this action against Radha Madhoo Ghose as 
option nf guardian of Chunder Naiain Rai, zemindar; against Katndooial 
lnir"Sis*^* Missev the purchaser, and against the Collector of the district who 
barfrMiiwillthe sale; claiming, besides the recovery of their landed 
be given to propertv, to be reimbursed in the expences to which they had 
^ pur- been subjected in defending the summary suit instituted against 
Tlie*?«tter *^*®’'^* The Collector, in answer, pleaded, that no action could 
availing properly lie against Government in tins ca'se, as the lands 8ue<l for 
himself of had been represented by the otficeis of the zemindar, to besub]ect. 
tlic option to assessment, and bad therefore been included in the lot sold. 
Lis^pur- defendant, Radha Madhoo Glmse, admitted the fact of the 

chase at Jauds in question being free of assessment; and of tlie plaintiffs: 
the assess- having held thorn as such for a long' period. Tlie defendant 
ment fixed Ramdoolal Misser pleaded, on the other hand, that the lands 
taVaitlm *^ways been subject to tlie public assessment. It appealed 
lime of the '^ell from the admission nf Raiiha Madhoo Ghose, as 

public sale, from the other evidence aridneed, that the land claimed was free 
assessment; and that the plaintiffs had enjoyed it as such 
anifretros* ^_“*'®®®dentlY to the year 1765, the peiiod of the Company’s acces- 
pectivc in- to thc Dewanny ; but it also appearing tliat the olliceis of 
dcmniiica- the late zemindar had represented it as siiliject to the paymciu 
lion for the of revenue ; (inconsequence of which it was advertised with the 
paldb'y rest of the lot and purchased by Ramdoolal Missei), th.it peison, 
him on nc* Preyioiisly to the passing of the final decree, was allowed the 
coiinf of option of recovering his |>urcha<e money, on condition of waving 
r!r tenure purchased by him, but he preferred to abide 

erroneous- result of the suit; expressing bis hope iliat, should the 

lyineliiiled i^'tds in question be pronounced by the decree to be fiee of assess- 
iit his pur- ment, and consequently restored to the plaintilfs, a piopoi tionaie 
chose; hut deduction might be maile from the assessment of his estate. This 
tio™of”the'iiifotnied was bevond the <()mpe.tency of the 
purchase Courts, and that no dedu' tion could be made from the assessment 
money, except by the express authority of Government. The Zill ih Judge, 

to'beihe*^ **^^**'^*^'”""*"” documents and vMtncsscs broaglit forward bv 

amount both parties, passed a decree in tavour of the plaintiffs; diiecting 

paid Ibr that they should be immediately reiustatul ia their free teuiiie of 

the tenure Noupara, and, in conformity witli i l.uise 5, section 29, regulation 7, 
to^thr'* *bat they should recover the sum of 1,102 rupi'es^ fiorn the 

plaintiff in t^cfc'idant Radha Madhoo Ghose, guardian of the minor zemind.rr, 
this cause, being the amount, principal and interest, of produce for two years 
was order- appropriated by the defendant Ramdoolal Misser; also the sum 
restored to rupees, being the amount of costs incurred in the summary 

the pur- order was passed that Radha Madhoo 

chaser by Ghose should reimbuise Ramdoolal i\Jissci in the sum of 1,2(14 
the original rupees, 13 anas, 18 gundas, being t!ie amount of revenue paid by 
aeittiuilar. him to Government during his possession of the village Noupara, 
and the sum of 140 lupees, 1 ana, 18 gundas, being the t onipntcd 
amount, principaland interest, of purchase money which (relatively 
to the sum paid for the'whole lot) had been paid by him at aiiciion 
for that portion. The plea of the Collector being considered 
sufficiont to exonerate him from being charged with the expences 
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of defending the suit, the defendant, Radha Madhoo Gbose, was 1815. 

dmrged with the payment of all costs. Ramdoolal Misser being -- 

dissatisfied with the above decision, appealed from it to the i>roi 
vinciul Court of Calcutta. He was unable, however, to adduce any 
further evidence of the lands in question Jravirnj e\er been sut^ect Mobim 
to assessment, and the respondents, in addition to the evidence lihutta- 
adduced by them in the Zillah Court, filed a purwanu granted 
by the Collector of Moorshedabad, in conlirmaiion of the sunnud^ 
conferred by l.ukhee Narain; the natiire of the tenure having 
come under the investiiration of that officer, in consequence of au 
attempt made liy a former zemindar to exact rent fioin it, which 
was resistetl by the lespondents. 

The decree of the Zillah .ludue was affinned, with costs, by the 
Pioviiicial Couit, as far as it went in awarding tD the respondents 
possession of the lands claimed, with a icfniul of the amount of 
produce appiopriatcd during their dispossession, together with 
costs of suit in tlie sunimaiy action foimerlv bronj;lit against them. 

I3nt instead of sniijecting the estate of the zemindar Chunder 
Narain Rat to ihese chaigcs, as awarded in the Zillah Court, they 
were made payalile, with inteiest, by the purchaser Ramdoolal 
Missel. On a furihcr appeal to the Sudder Dewaiiny Adawint 
(pie.sent J II. 11 aiinglon and W. E, Rees), the decrees of the 
Zillah and Rroviiici.d Courts, establishing the right of the res- 
fioiuients to ieco\er tlic leiiuic cl.iimed by them, were affirmed, 
but the Older of the Provincial Court for the payment by the 
appellant of ITo rupees, the amount of costs incuired by tli* 
resfiondenls in the sumniaiv suit, was annulled ; the Com Cobserv¬ 
ing that the oidei of the Zill.ih C^ouit in tins instance, charging 
the estite of tlic zemindar with the payment of that sum was 
just and propei ; as, in the accounts of tiie estate, the free tenure 
of Noupara was staled to be subject to assessment, and being 
advertised along with the lest of the lot, the appellant considered 
that it foinied a pait of his puichase, and he was therefore by no 
means culpable in bringing a sumrnaiy action for the lecovery of 
it. The order of the Zillah t'ouit (virtually though not expjressly 
affirmed by the Pioviiicial Couit), for the payment, out of the 
zemiiidai 's estate, to the appellant, of the sums desbuised by the 
latter on account of the public revenue, was also annulled; the 
Comt observing, tliat the appellant, having been ofFeicd an option 
of relinquishing his purchase, which he refused, and still preferring 
to hold the estate at the junma assessed upon it previously to the 
sepaiation of the village of Noupara, could not complain of any 
grievance; whereas, the zemindar might justly complain, were 
he required to refund to the appellant the sums paid on account 
of the public revenue for the portion of the estate restored to the 
respondents, as it was obvious from the appellani’'s refusal to 
rclinquisli his baigain, that, independently of the restored portion, 
he considered the propeity remaining to him as amply sufficient 
to satisfy the public demand upon it. The Court, however, confirm¬ 
ed the order adjudging the appellant’s right to recover from the 
zemindar such sum (with interest from the date of the sale), as 
might, with reference to the price paid for the whole lot, be tlie 
computed price paid by him for Noupaia, under a supposiiiu* that 

VOL. ii. u 
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if, was liable to assessment and sale. The costs of suit in the 
Couit of Sudder Dewanny Adawlut were made payable by the 
appellant. 


1815 . MOOHUxMMUD JAUN CHOVVDHRY, Appellant, 

~~ — VCTStiS 

April liiftli. UTTUN DAS, (Guardian of Bindr.^bun Ciiund Rai, 

Kishen Lociiun Uai, and Kalek. Das Rai, Minors; Heirs 
of Raaikesiioo Rai), Respondent. 

A person Til IS was an action instituted by Ranikeshoo Rai, on the 25th 
linvuiif ob- of Sawvn 1211, B. S. coiicsponding with the 8lh of August 1804, 
ol'slie Coiiil ol Tipperali, to recover possession of a 1 ana, 

for certain 10 gunda share of a zeinindaree, consisting of 7 anas, 18 gundas, 
Iriiulsoii 1 cowiie, situated in pergunnah Dhoorlau. The annual produce 
ibe pav- of the sliare claimed was estimated at 4,105 rupees, and the jurima 
assessed upon it was stated to be 3,570 rupees. The claim was 
ii'nci- 3 , founded on a sale alleged to have been made, on the 13th of 
t.vecu(csa Magh i‘205, B. S , by Moohurnmud Danish Chowdhry, the pio- 
•..’iiiten pnetor of the said share, to the plaintiff, for the sum of 4,401 
mcnt^Tn rupees : 1 he bill of sale, the receipt for the purchase money, 

which he and the deed of separation, bore the signature of the late pro- 
iiurccstliat prietor, but there was an engagement entered into at the same 
between him and the plaintiff Ramkeshoo, in which it was 
[n'posscs” stipulated, that the latter should re-sell the estate to the former, on 
sion o( the condition of his paying the sum of 5,801 rupees, on or before the 
l.ii'-ls for 30tb of Jeyth 1207, 13. .S., on failure of which condition th : 
ff'o'ie”^* eng.igement was to be considered null and void. The original 
)cnr, four propi letor died in Bysahh 1207, B. S,, and, after the expiration of 
rnnnthsaiut the term stipulated in the engagement, the plaintiff applied to the 
’seventeen Collector fora paititioii of the poition sold to him, but this 
(iny>; nt ap|ili( ation w is rejected on the ground of iMoohnmmud Jaun, 
j the hell of Moohunimiid Danish, being a minor. The whole 

v.liidipc- zeii.indaiee was shorily aficrwaids farmed out for the term of 
rioii the seven years to one Jaun Moohuinmud. The per«;ons against 
!)" fc olil" plaintiff brought his suit in the Ziilali Court were Ram 

to till-sill- guardian of Moohurnmud Jaun Chowdhry, and Jaun 

Cl, on con- Muoliu'll mud the farmer. 

iliiioii of The defendant, Ram Das Rai, pleaded, on the paitofhis ward, 
Ihc smii'of Ignorance of the transaction on which the claim of the 
rupees plaintiff was founded; and that Bcechoo Beebee, w idow of the 
." 1,801 ; deceased proprietor, had, on his demise, taken possession of his 
oihcra se estate III satisfaction of dower, and still conlmued to receive a 
tliccnifii^c-or stipulated monthly allowance from the faimer; that 
con.sidcrcd Suit therefore ought to have been brought against her, and 
null and not against Ills ward. The defendant, Jaun Moohuinmud, alleged 
void, and |,g hjjj taken the estate in farm, without notice of any 

pertv'^to incumbrances, and that when the Collector accepted his proposals 
voi’tihso- ®n(l confirmed the lease to him, the plaintiff raised no objection, 
liiiely ill Beechoo Beebee, the widow above mentioned, presented a petition 
till! purcha- stage of the proceedings, praying to be admitted to defend tho 


I lie Slim uf 

rupees 

.'1,801 ; 


void, ami 
the firo- 
perty to 
vest «hso- 
liilelv ill 
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Sfuit; and setting: forth that her late husband had a'^'/./ned his 1815. 

landed and other property over to her in payment of her dower, --- 

which amounted to 130,000 rupees; that she had taken possession 
of his zemindaree accordinp;ly; had paid the revenue regularly; 
had prosecuted all edaims, and defended all suits connected with in realiiy a 
it; and since it hud been farmed had received fiom ttie farmer the bye-bd~ 
moshaira or proprietary dues. This petition was howevei re)ected,“'“-^®’ 
and the petitioner referred to a separate suit for t!ie cstabl^^hment 
of her claim, as it appeared that when a manager was apfiomted tional sale, 
by the Court of Wards, on the part of her sou Moohiimmud Juun and the 
Chowdhry, and when the lands were lot out in farm by fhe 
Collector, she had permitted these transactions to pass unnoticed; 
thereby virtually recognizing the exclusive right ot succession in virtually 
her son. The plaintiff replied by alleging: that the plea of igno-st'pa'atitm 
ranee on the part of Moohummud Jaun was unfounded, that 
deeds on which the claim was founded were duly registered ; and raie,*'^ 
that the sum received by Moohummud Danish liad been appro-tlie irant- 
priated by that person to the liquidation of arrears of revenue, on action held 
account of which his estate was about to be sold- tblauon of 

The defendant Ram Das Rai rejoined, that the deeds (admitting, 
them to be genuine), w'ere not binding upon the person by whom 1 . 5 , i7»3, 
they were executed or his representatives; the terms of them“‘“l die in¬ 
being usurious. IS'foS’*** 

The following vouchers were produced in the Zillah Court: 1st, [j„j 
the cubala, or bill of sale, dated the 13tii of Magh 1205, B, S., cor- the bill of 
responding with the 24lh of January 1799, signed by Moohummud s'*'® anden- 
Danish and attested by five witnesses. It pin ported to convey to 
the plaintiff, in full proprietary right, the share claimed, in consi- 
deration of receiving lupees 4,401 ; a recei[)t for wliidi sum was ffistered, 
annexed. This deed was duly registered by the Uegistcr of the die trans- 
Ziilali, on the 8tji of Febuiary 1799. 2t)d, the khanjnama, or deed 
of separation, stating the quantity of the estate transferred, and the ,.v,.,si(,n 
amount of jumma assessed upon it, and authorizing the separation of the 
of the portion tiansfened fioin the rcmuiiider of the estate. This*d>overe¬ 
deed bore the same date and was authenticated in the same» 
manner as the bill of sale. 3(1, 'I'he i^crarwama or engagement it, 
executed by Ramke.shoo Das to Moohununud Danish, dated of the prin- 
and registcied on the same day as the bill of sale, and attested 
by five witnesses. After noticing the sale of the 1 ana, 10 
gunda portion of the estate, the said deed proceeds as follows ; d,,,,,, to 
“ If on or before the 30lh day of Jeyth 1207, B. S., you shall pay the lands 
to me the sum of rupees 5,801, as the price of the said portion, |■*'j'‘cted .- 
I will re-sell it to yon. In the mean time I will leave you li* 
possession, and will not take advantage of the deed of .separation. i,i 3 
But if, after the expiration of the stipulated teim, the aforesaid vour for 
sum be not paid, this engagement shall be considered null 
void. I will enter on the portion purchased by me, and cause 
separation of it to be made from the rest of the estate and legister i,is oriKinal 
it in my name." Judgment was given against the plaintiff, in the advance., 
following terras, by the Zillah Judge : “ The deed on which the 

claim of the plaintiff is founded, appears to be in truth a mortgage 
bond, given for security of repayment of rupees 4,401, lent by the 
plaintiff. The legal interest of this sura from 13th of Mugh 1205^ 
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t815. to 30th of Jeytk 1207, a period of one year, four months and 

- seventeen days, at 12 per cent per annum, would amount to rupees 

^*ud*'jaT (principal and Interest) of 

CUowdliry rapees 5,130. But the plaintiff stipulated in his en^ajyement for 
w. Raniriit- I’he payment of rupees 5,801, being an excess of rupees 6,71. I his 
tun Das conduct on his part must be Considered to be in violation of the 
regulations, as viitually engaging for interest, neaily at the rate 
of 24 ptr cc«f. Hud the stipulation for interest not been exces¬ 
sive, the mortgage bond or dee«l of conditional sale would have 
been valid, but as the eiigairement is in direct violation of the 
proiisions of regulation 15, 1793, the claim of the plaintiff is not 
admissible.” The costs of suit were made payable principally by 
the plainlilF. Ramkeshoo Rai, being dissatisfied with the above 
decision, appealed from it to the ProviiK-ial Conit of Dacca, and, 
dving shortly after the admission of the a|)|)eitl, was succeeded in 
it by Kamnittun Das, guardian of his thicc minor sons. Further 
evidence having been taken with respect to the authenticity of the 
bill of sale, and to the fact of the purchase money having been 
delivered by Ramkeshoo to Moohummiid Danish, and appro¬ 
priated to the discharge of ariears of revenue; these fact.s weie- 
clearly established: and it appeared that iMoolnimrniid Danisli 
died a month before tlie expiration of the term mentioned in the 
engagement, having remained in possession of the poition which 
he liad sold to Ramkeshoo until his death. The Provincial Court 
reversed the decree of the Zdlah Judge, obseiving that Ramkeshoo 
was entitled, under the rleml of side, to possession of the lands 
sold to him by iMoohiimmnd Dunisb, as the latter had never paid 
the sum stipulated in tlie engagement, nor even returned the pur¬ 
chase money wuh interest. The costs in both Couris were made 
payable by Moohurnmnd Jauii, who, in the interim, had attained 
the age of inajoiify, and he vviis directed to refund to ilie heirs 
of Ramkeshoo Kai the piofits received by him out of the estate 
in question, fn-m the iii>titution of ihc suit to the date of 
passing the decree in ttie Piovinci.d (Joint. I'lie costs incurred 
Uv Jauti Mohiimmud, the f'dimet, vveie also made payable by 
Moohummud Jaun. 

A further appeal was preferred by Moohummud .Jaun to the 
Sudder Dewanny Adawlut. 'I'lie ai)|»clbtiii icsted his case pmu-i- 
pally on the stipulation of illegal interest, which appeared in the 
engagement, and winch, he contended, made void the deed of 
sale, niiliitied the whole transaction, and rendered the suit liable 
to dismission by the piovisions of icgulation 15, 1793, winch limit 
the amount of interest on all sums whatever to 12 per cent per 
annum, if the cause of action shall have arisen on or after the ist 
of January 179.‘1, and the Otli section of which regulation has the 
following piovision : “ I he Courts are not to dei-rec any interest 

whatever in favour of the [il.iintilf, in any case where the cause of 
action shall have arisen on or subsequent to the twenty-eighth 
day of March, one thousand seven hundred and eighty, where 
a greater interest than is authorized by this regulation shall 
have been received, or stipulated to be received, if it be proved that 
any attempt has been made to evade the rules prescribed in it, by 
any deduction from the loan, or by any device or means whatever, 
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nor to fjive any othor judgment, but for tlie dismissio!: of the suit. 1815. 

with costs to be paid by the plaintiff,” The respondent, Ramruttun - 

Das, argued, on the other hand, that there was no mention 
inteiestm the engagement to brin? it within the provisions of the 
regulation quoted; that the oiiginal plaintiff was a broker who t-, RHinrut- 
dealt in money transactions; that he purchased the lands in tun Das 
question for the sum of rupees 4,401. and agreed to return his ®**“'*'^ 
purchase on payment of rupees 5,801, at a stipulated period, 
allowing the seller to letain possession until the arrival of that 
period ; and that the difference of the two sums mentioned in the 
bill of sale and in the engagement, was in consideration of the 
intermediate profits received by the seller dmiiig his possession, 
and not on account of interest. The Senior Judge (J. H. llarmg- 
ton), after a consultation with the Second and Thud Judges, deli¬ 
vered his opinion in the following terms : “ The transaction referred 
to in the bill of sale, and in the engagement, must be considered 
to fall within the provisions of section 8, regulation 15, 1793, 
which directs the forfeiture of interest on bonds or instruments 
executed on or subsequent to the 28th of March 1780, and 
specifying a higher rate of interest than is autliorized by that 
regulation; as the stipulation in the engagement for the payment 
of rupees 5,801, on the 30th of Jeyth 1207, virtually in return for 
lupees 4,401, though nominally as the price to be paid m repur¬ 
chasing the lands sold, was evidently a violation of the rules 
against usurious interest. Had the engagement not been regis- 
tered publicly, along with tlie bill of sale, section 9, regulation 15, 

1793, which directs the dismission of the suit with costs, as well 
as forfeiture of interest in cases of an attempt to evade the regu¬ 
lation, would have been applicable. On the most favourable 
construction, taking the bill of sale and engagement as instruments 
relative to one transaction, and both publicly registered at the same 
time, the virtual engagement for interest, exceeding 12 per cent 
per annvm, is illegal; and the original plaintifTin this suit, had he 
lirought his action for principal and interest, could not have 
iccovered more than the principal under section 8, regulation 15, 

1793, which is clearly applicable to loans on bye-bil~wufa under the 
provisions of regulation 11, 1798; enacted for the prevention of 
fraud and injustice in conditional sales of land, under deeds of that 
denomination anrl other deeds of the same nature. Had Moohiim- 
mud Danish, or his heirs, at any period before the 20lh of Jeytk 
1207, (the day specified in the engagement), tendered to Ram- 
keshoo, or, in conformity with section 2, regulation 1, 1798, 
deposited in the Zillah Court, the principal sum of rupees 4,401, 
he would undoubtedly have been entiiled to keep possession of 
the 1 ana, lOgiinda, share of pergnnnah Dhoorlau, specified in the 
bill of sale as liaiing been transferred to llanikeshoo, and that 
person would have been debaired from recovering any interest by 
the provisions of section 8, regulation 15, 1793. The only 
question is, whether tender or deposit not having been made, the 
conditional sale should be considered final and conclusive; or 
whether, a part of the transaction which included the loan, mortgage 
and conditional sale, being illegal, and Ramkeshoo not having 
demanded repayment of the sum advanced (which was his right), 
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1815. but, possession of the lands, on the plea of the sale having 
become absolute, judgment should be given for the restitution 
Moohum- of the sum advanced, with any and what interest "il In determining 
Chowdhry this question, the Couit IS bound to consider the illegality of the 
V. Rwmrut- original transaction, which, having clearly incurred a forfeiture of 
run Das interest amounting to rupees 1,400, in part of rupees 5,801, must 
and Olliers, algo be considered to vitiate the provisional sale of lands agreed 
to be transferred, in the event of the nonpayment of the principal 
and interest aliove menUmied. Appellant therefore should be le* 
instated in the lands a.ijiidged by the Provincial Con it to the 
respondent, and should make good to the latter the principal sum 
of lupees 4,401. It is difficult to s.iy whether under the piovi- 
sioi;s of section 8, regulation 15, 1798, any interest should be 
adjii iged to the respondent on the above priiicip.il sum and from 
whaiiime^ but had a judgment been given by tlie Zillah or Pro¬ 
vincial Courts for the principal sum of rupees 4,401 ; interest 
from the date of sucli judgment would, on the confirmation of it by 
tlio Court (if not previously executed), have been leceivable by 
ihe respondent under section 3, regulation 13, 1796. Tlie appel¬ 
lant has agieed to relinquish to the respondent the mesne profits 
derived fiom his lands since the period of his dispossession, m 
pursuance of thedeciee of the Provincial Court. According to 
tlie original plaint, the annual assessment on the portion of the 
estate in question amounts to the sum of rupees 3,570, and the 
annual produce to rupees 4,105. Tlie mesne profits therefore 
must amount annually to rupees 535, somewhat more than tlie 
legal interest at 12 per cent on lupecs 4,401, which interest would 
amount to rupees 528 annnally. On the whole, therefore, I am of 
opinion, that llie decree of the Piovincial Court should be 
amended ; tliat ihe claim of llamkeshoo Das and his heirs, to the 
lands specified in the bill of sale should rejected ; tliat the appel¬ 
lant should lie reinstated in the possession of the lands delivered 
over in execniluii of the dccice of the Provincial Cuuit to the 
respondent, on behalf of the heirs of Ramkeshoo ; that the appel¬ 
lant should at the same time pay to the respondent rupees 4,401 ; 
and that, as consented to by a|)pt'Hant, the profits derived by tlie 
respondent from llie land during the period of his possession, viz. 
tlie net receipt, after paying the levenue of Governinent, and 
all cha rges, should be left with respondent, in lieu of inteiest on 
the principal sum of rupees 4,401. The parties should pay their 
respective costs in the three Courts." The Third Judge concur¬ 
ring in the above opinion, a decree was passed aecoidingly. 
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NARAIN DAS, (Pauper), Appellant, 1815. 

versus — -— 

BINDRABUN DAS, Respondent. MayiOth. 

ON the 19th of April 1806, the appellant Narain Das sued one-jjig 
Tlieekiim Das, in the Zillah Court of Cuttack, to recover the of Miperia- 
superintendence of a lelijxious edifice, situated in Pursootum 
Chutter; and to be reinstated in the management of the lands 
appropriated to its support, and the other appnitenances thereto, * 

The decennial produce of the whole property was estimated at blislimciit, 
5.0,.500 inpe< s. I'lie plaint set forth, that the superintendence of the Iiavini? 
religious ediiire, and the lands in question, had descend d to the 
pl.iinlitl'through a long line of ancestors; that Moujee Ram Das, "lec^tive, 
the late superintendent, finding himself unable to attend to the such usage 
concerns of the estalilishment on account of bodily infirmity, t’® 
appointed the plaintiil'to officiate in his place, as being the pupil of^^ 
his spiiiuial disciple Hughoonath Das, who was absent; andenceio 
consequently the person next entitled to succeed by rijht of any other 
representation to the inheritance; that he continued to officiate 
for ten years, during the life of Moujee Ram Das, and for one yC'ir 
and three months after the deatli of that person; which event any reMn- 
happened in the Umlee year 1210 ; but that he was dispossessed quishment 
by the defendant, who under pretext of a hibbanama or deed of 
gift, which he had fabricated, obtained an order of possession 
fioin the Collector. The defendant, in reply, alleged that the in favour ’ 
ofiieo in question was elective; that the late incumbent, Moujee of another 
Rani, nominated him as the person whom he wished to become 
his successor; and sent him several letters to that effect, 
requiring his consent; but that be, the defendant, being at the than as a 
time intensely occupied in prayer and meditation, made no reply nomina- 
to the proposals ; that Moujee Ram finding him disinclined, oame 
personally to visit him; and having, after much entreaty, P>'0* be 
I'ured Ills consent to become superintendent, returned to thecoufinued 
establishment, where he died in less than a month; that he lefthy ibe 
behind him a hibbanama (a) or deed of gift, in favour of 
defendant, and entrusted the keys of the temple to one of the 
servants of the place; that the hibbanama was delivered to him, 
and by what means the plaintiff’ became possessed of the 
superintendence he knows not. It appeared in evidence, in the 
Zillah Court, that when the district of Cuttack came into the 
pi ssession of the Company, the defendant produced the deed in 
his favour before the English Commissioners, to whom the 
plaintiff likewise presented a petition on the occasion. Qrders 
were issued by those authorities for the appointment of a commis¬ 
sion to investigate and arbitrate the claims of the parties, and to 
confer the office on whichsoever they should think best entitled 
to it. Ten of the neighbouring Mohunts were appointed for the 
purpose, five chosen by each claimant. The result of their 
investigation proved that the defendant, as nominee of the late 
incumbent, had the fairest claims to be chosen, and he was 

(a) The word ithbanama in the original must be rendered deed of gift^ though 
the document in question appears to have been rather in the nature o' a will. 
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18J5. accordingly elected by a majority of seven. It appearing to the 
1 conimissioneis, fiom facts which came out during the investi- 

Mas"*'" gation, and from in formation received before and since, that the 

Bindrabun supeiintendent of the establishment in question was 

Dus. elective, they confirmed the election of the assembly constituted 
as above, and directed the Collector to make out a sunnud for his 
appointment, and he was installed with the usual formalities. 
On the 11th of July 18(lG, tlie Zillah Judge having inspected the 
orders of Uie Commissioners, founded on the election of the 
assembly, nonsuited the plaintiff, ordering, however, that the 
defendant should pay his own costs. 

On the 20ih of Maich 1809, a summary appeal against the 
above decision having been preferred to the Piovincial Court of 
Calcutta, that C.'ouit were of opinion that the piesent question 
was not of tlie desciiption coiitenqilated in the piovisions of 
regulation 16, 179.1, as propeily refenible to arbitration, and that 
the Commissioners were not competent to lefer it to such a 
tribunal. Ihey tlierefore reveised the order of nonsuit, and 
directed the Zillali Judge to tiy the cant,e on its merits. In 
pursuance of the above instructions, the Zillali Judge went into 
the merits of the case. It appeared tliat Moujee Ham, the late 
incumbent, had two pupils, Knghoonath Das and Jiigunnath 
Da.s, who also had two pupils, Dhurut Das and fhe plaintiff. Of 
these peisons Hughoonatli Das had gone on a journey, but the 
other thiee resided at the temple. The Zillali Jud^e observed, 
that from the tnoceedings of the aibitiators, and other evidence 
which had been given in the cause, it appealed clear that the 
appointment ot supeniitendcnl was elective, and that the suc^ 
cession of the disciple to the late incumbent was not a matter of 
couise; but that, admitting such to lie tlie case, the plaintiff 
could not benefit liy sucb custom, as there were at that time two 
of ibc disciples of Moujee Ham alive, one of uhom, the Gooroo of 
the plaintiff, would bai his claim ; and would not, in tlie ev'ent ot 
his death, be the means ot esialjlisliing a right of succession in 
the plainliff, he (the Gooroo lum.self) never having succeeded ; 
that by the usage which jirevaded in the establishment, the odice 
of supeiintendent being elective, and the defendant having been 
duly elected by a compcient assembly, he must be held to be the 
rightful successor. Judgment w'as therefore given for dismissmi^- 
the claim of the plaintiff, with costs, if sufficient assets should 
subsequently be discovered in his possession. Narairi Das bcinu- 
dissatisfied with the above decision, appealed from it to the 
Provincial Court, and, shortly after the admiSMon of the appeal 
filed the following documents,'viz. an ikrarnameh or acknowledg¬ 
ment, pui porting to have been executed by Theekiim Das and 
resigning all right and title to the superintendence of the pro’peitv 
in favour of the appellant; a safeenamch or deed of acquittance 
purporting to have been executed bv the same person, and 
i^enouncing all claims on the appellant; and a razecnameh or 
deed of compromise executed by the appellant, expressive of h.s 
.satisfaction with the tenor of the aboie documents, and conse- 
quently of his willingness to relinqui.l. the suit. 'I'hese deeds 
appearing to be duly attested, were admiUed by the Provincial 
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Court, and the Zillah Judge was directed to take measures for 
carrying the conditions of tlretn into effect. Two months after- 
wa.ds, however, Theekum Das presented a petition to the 
Provincial Court, setting forth that the documents Hied by the 
appellant, Narain Das, were forgeries, and on a summary inves¬ 
tigation there appealing reason to suspect that fraud had been 
practised, the Provincial Couit, in coiifoimity with the provisions 
of regulation 2, 1798, made an application to the Sadder 
Dewanny AiUiwlut for permission to revise their judgment, w hich 
application was complied with. Theekum Das having died about 
this time, Bindrabun Das came forward as his successor and 
representative, in virtue of a hibhanameh, whereby Theekum Das 
devised all his interest in the contested properly to Bindrabun 
Das; and the authority of the above document being established, 
that person w'as permitted to defend the suit. On a more minute 
enquiry the following reasons appeared for rejecting X.\\c.ikrarna,meh, 
purporting to have been signed by Theekum Das, as a falirieated 
instrument.. It was filed in the Provincial Court by Narain Das, 
and it did not appear t^o have been read and explained to 'I'lieekuin 
Das, althoiigli written in the Persian language, which the latter 
<lid not understand; and, ns, by the admission of the witnesses 
of both parties, he coubl not write, the said document conld not 
have been signed by him. It liore the signature of five witnesses, 
namely, l.uchmun Das. Bislrain Das. Heera Das, B'lncharam Mehlee, 
and Keshoo Das. Of tliese peisons the two lirsl had died, the 
evidence of Heera Das was inconsistent and inoiedible, and the 
two last deposed to having understood that the agreement between 
Thceknin Das and Narain Das was, that the former should 
contimie during his life to hold the office of mohunf, or super¬ 
intendent, and that the latter should fill the inferior office of 
adhikar, or manager of the daily concerns of the temple. No 
sufficient cause or iiKliicemi iit appeared for rheekiiin Das having 
voluntarily, and in sound mind, executed a declaration to the 
effect of that cxhihitcd by Narain Das, after he had obtained an 
award by arbitrators duly constituted, and a decision of tbe Zillah 
Judge in Ills favour: and moreover, bis vakeel had refused to be 
the channel of tiling lliat declaration in the Provincial Court, 
from a conviction that the agent of Theekum Das, who was an 
old man. illiterate, and unfit for business, had been imposeri 
upon by the opposite party. The same objections e.xi.sted against 
the validity of the safeenameh or deed of acquittance. Dnder 
these circumstances the Provincial Court, attaching no credit to 
the alleged compromise, annulled their former orders, anrl, 
considering the decision of the Zillah Judge to be just and proper, 
affirmed it accordingly with costs against the apoellaiit. Orders 
were issued for the investiture of Bindrabun Das as mohunt or 
superintendent, in the event of no objection being urged by those 
of the same tribe, who, according to established usage, had the 
power of election and of confirming a nomination. On a further 
appeal to the Sodder Dewanny Adawlut that Court (present J. H. 
Haringtbn and W. E. Rees) affirmed the decision of the Zillah and 
Provincial Courts for the following reasons : It appeared, from 
all the evideuce that could be collected, that the office con- 
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1815. tenJeil for, was clearly an elective one; that the assembly of electots 

- was always composed of neij^hbouiinj;; mofinnts] and that the nominee 

Narnin of the Kite incumbent was nsivilly preferred. Theeknm Das, it was 
iimdV b n had been nominated by the late wioAmw^, and his claim to 

Da* succe.ssion had been adjudged by a competent tribunal 

delegated by the ruling power with full authority to elect. 13v the 
same tnbnnal, the claim of Narain Dus had been rejected, he 
being unable to adduce any circumstance that could be recognized 
as conferring on him a fair title to the succession. The Com! 
observed, that the only question which remained to be discussed, 
was, whether the deeds bled by the appellant in the Provincial 
Court were sufficient to establish his claim, notwithstanding the 
absence of any legal title. On tins point the Court expressed 
llicir concurrence in the opinion of tlie Provincial Conit, that 
these deeds had been fabricated, and observed that the pre¬ 
sumption of iraud for the reasons assigned by the Provincial 
Court, was violent, and sufficient for their rejection. But in¬ 
dependently of this circumstance, the Court remarked that, 
coMsiileiing the ostablislied u'Sage of elective succession, it might 
be qiiestinried whether any relinquishment on the part of 
Theekum Dus, however voluntary and unexceptionable, could 
vest any title in tiie appellant; and that it ceitainlv could not 
operate as more than a mere nomination, to be confirmed by 
the u^lrdl mode of election. The decree of the Provincial Court 
was thetefore affiimed, but it was declared not to be conclusive 
with respect to the respondent’s claim of succession, under 
the devise of the late incumbent; his claim being, according to 
established usage, deteuninalde ity an assembly to be convened 
under the provisions of regulation 10, 1810, by the Board of 
Revenue; to the iiiembtrs of winch Board a copy of the final 
electee in this case was tiansmilted for tbcir Infoimatioti. 


1815. NF.F.K SINGH and AI.llUK SINGH, Appellants, 

versus 

*lay 22d. ANOOPUN DAS and GOVEIIDHUN DAS, Respondents. 

A person THE respondents, who instituted this action in the Benares 

officiatiiiir Provincial Court, on tlio 9th of Jannary 1811, were bankers, and 

lor a minor lent considerable sums of money to Neck Singh, to enable 
in tbe rapu- , • . . i i , i ® . 

city of him to answer the demands on account or public revenue, made 

tehsiUnr, oti him while officiating as tehsildnr of Ziihoorabad and other 

and bor- pergunnahs. It appeared that Baboo Hoop Smgh, the former 

rowiiiff tehsildar, died in August 1800; and that in September following, 

Ij'js'Jfwn” the Collector issued a public rtotification that the office should 

r-iine to descend to his son Alruk Singh. But this person being then a 

discharpe minor, Neek Singh, who, at ilie request of his mother had been 

rcvemie***^ appointed his guardian, was nominated by the Collector to officiate 

will be ’ tehsitdar on his behalf. In 1810, Alruk Singh coming of age, 

Bolelyre- applied for permission to manage the collection of the revenues 

•ponsible personally, without the intervention of any other person, and m 
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compliance, with that application, an order was issued for the 1815. 
removal of Neek Sin;jh from his ch<ir<re, and for the transaction of 
all future concerns connected with the icvenue of the estate, jn the first 
directly with Alruk Sin^h, as tehsUdnr. An adjustment of 
counts took place between Neek Singh and his liankers ('he ppp„y^(,j,(. 
respolldent^) on the 5th of April 1810, when it came out that of it, even 
there was due from the former to the latter, the sum of 39.646 aft^r his 
rupees, 3 anas, 3 pice. Neek Singh, not beinz able to satisfy this 
demand immediately, executed a liond, obliging himself to dis- 
charge the amount due, in four years, by half yearly instalments, the minor’s 
bearing an interest of \‘2 per cent annually. He paid the two first succession 
instalments, amounting to 6,999 rupees, but failing in 
formance of the remaining part of. his obligation, he was sued by j;„8tini!iit 
the obligees, who claimed, on account of principal due, the sum ofofacroimts, 
3’2,G47 rupees, 3 anas, 3 pice, and 2,901 rupee.s. 3 anas, a.s interest he is enti- 
from the date of the bond up to the period of instituting the suit; 
making the total claim ot 35,548 rupees, 6 anas, 3 pice, Neek^y ij,e 
Singli contended, in answer to the claim, that he, since the dis- latter, 
continuance of his lyanagement, .and since the period of Alruk should the 
Singh’s taking charge of the office rtf tehstldar, could not be 
responsible for a debt which had been contracted on account ofijg^n really 
the estate. The plaintitFs, on the other hand, argued, that as incurred on 
Neek Singh had engaged in his own name, as feAstWar, and had his ac 
made no mention of his officiating for another, he alone should 
be required to salisiy theirclaiin; but, w’lth the view ot securing^-jj^rg^ablo 
their right, thev presented a supplemental plaint, in which they to him. 
requested that Alruk Singh also nuglitbe made a pailyto the suit, 
and he was accordingly summoned as one of the defendants. On 
the 16th of September 1812, this case was decided in the Provin-- 
cial Court, Fioni an inspection of the bond, it appeared, that in 
addition to the stipulated interest of 12 percent per annum, the' 
obligor had liouiul himself to pav an excess of 4 anas per mensem, 
under the denomination of/^ws'5//r. 'I’hc .liidge (present C. Ninitli), 
although the excessive interest formed no part of the claim, con¬ 
sidered the cngagemi'tU to be evidently in violation o( the regnla- 
ti( ns prohibiting nsuiioiis interest, and such as to subject the 
p.arty, hv whom sucli interest was stipulated to be received, to a 
foifciture of all mtcicsi niidei the provisions of regulation 17, 

IS06. Inteicst was acooidingly adjudged to be forfeited, and after 
deducting (on account of two instalinenls that bail not become 
due on the date of the dccice) the sum of 6,898 rupees, 7 anas, 
from the principal of tin* claim, the remainder, '25,748 rupees, 

12 anas, 3 pice, was awarded to the plaintdfs, to be paid imme¬ 
diately by either or both of the defendants, who were left to settle 
the respective claims vvhicli each might have on the other at a 
future period; the .ludge observing, that had Neek Singh, oa 
his removal from the office of tcimldnr, rendered up his accounts 
to Alruk Singh, and- obtained an acquittance from him, or from 
the Collector, he would have been exonerated from all claims, and 
Alruk Singh would be solely responsible; bur, that as no adjust¬ 
ment oi' accounts had taken place between them, it was uncertain 
from whom the amount was due, and that to keep the plaintiffs 
waiting.until the adjustment were concluded would be injurious 
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1815. and unjust. The defendants were directed to contribute equally 
towards defraying' the costs of suit. 

^i<i*A^ruk' appeal to the Sudder Dewanny Adawlut (present J. H. 

Smell, Harington and J. Stuart) the al)Ove decree was amended. That 
f. Anoopiia part of it which aw'arded prompt payment of the debt to the 
J))is ami plainlifls was affirmed, and tlie two instalments which had become 
^oierdliun interim were al.so made payable immediately, but the 

other pait of it which subjected both the defendants to the same 
degree of responsibility w.is ieversed. It w'.as finally decreed that 
Meek Singh alone should be held 'aiiswer-able in the fiist instance, 
he having contracted the debt in bis own name, and not having 
rendered an account of bis management to Alruk Singh, It was 
fnriher provided that, on an adjustment of accounts, should it be 
found that the amount adjudged against Meek Singh was really 
chargeable to Alruk Singh, he should be indemnified by that per¬ 
son for the sum so riisbiirsed. Meek Singh was fuither directed 
to pay the costs, in both Courts, with interest on the sum adju<lged 
by the Provincial Conit, until payment should be made m con¬ 
formity with the decree of the Suiidor Dewanny Adawlut. 


Aii|>:. 30th. 
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VAKEEL OF GOVEIIXMENT, Appellant, 
vers>t$ 

UAJESllEE DII3IA and Others, Respondents. 

THE plaintiffs in this case were Rajesree Dibia, w'ldow of 
Goknl Chundoi Ghosal and Huriecpiya Oihia. Purbuttee Dibia 
and Haimlutta Dibia, widows, rcspectivciv, of Rainnaiain Ghosal, 
Hurreenarain Ghosal and Lukhinaiain Ghos.il, .sonsof ihe aforesaid 
Gokul Chunder Ghosal. 'I’ho chum wa.s foi tin* iccovery of the 
lands designated Nonahiul, foiming part of Tieigunnah Jyiiuggur, 
in the district of Chittagong, compiising 006 mnuzas, mcasuiing 
]I,.5SJ cloons, \0 ctiv'/tKS, 1 (junduhfi, 1 f cue? tc o( land, and yield¬ 
ing an annual piodiicr of 8‘2,3tl rupee', S anas, 5 guiidahs, 3 
cowries The suit was inslitutcd on the l.'ith of September 1804, 
in the Zillah Couit of Chittagong; but was afterwards removed, 
by the operation of regulation 13, 1808, to the I’lovim ial Court of- 
Dacca. 

The nature of the tenure of the .lynuggur zcmindarcc hecanie 
a question before the revenue authorities, in cou.'sequcuce of ceitain 
remissions claimed by the zemindars on account of eiicroiichments 
made by the sea. The family of Gokul Chunder Ghosal cbiitned 
the whole of the waste lands in the Rrovince of Chittagong. 
The only documents to be found among the records of the Board 
of Revenue, which could give the least support to their pretensions 
were the two following: 

1st. An extract from the proceedings of the Chittagong Coun¬ 
cil, under date the 12th of May 1761, to the following effect: 
“ Taking into consideration the vast quantity of lands that have 
been laid waste for many years past, from the dissensions between 
the people of this Province and those of Arracan, and as an 
encouragement to every one who will undertake the clearing and 
cultivating those lauds again^ agreed that a proclamation be put 
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up; and that it be publicly declared throughout all parts of this 1815. 
Province, that whatever persons will undeitake the clearing of 
such lands, shall, for the first five years, be excused all rents and *^'1® 
taxes; that, at the expiration of that time, their rents are toJ)ho”h«d' 
commence at the usual rate of lands in every other part of this been irrc- 
couutry; and that a guard shall constantly be kept there, to pro-Kjdarly 
tect tliem fiom any insults of the Mug',;s or other foreigners. 

'J'hat, witha view to prevent disputes hereafter regarding the pro- 
perty of the lands when cleared, every person wlio shall engage time al¬ 
to clear and cultivate tliem, shall first re‘,;ister his name in this the 
office, and every montli send an account of wliat quantity he has 
cleared, for which pottahs shall be immediately granted him.^^f 

Qnd. An extract, from the proceedinirs of the same Council, tionsfonhe 
under date the 19th of September 1763, in the following terms;‘■ ’Fm'iance 
‘‘ Jynaiain Ghosal (Nejihew of Gokul Chunder Ghosal), 
and informs the Court, that in consequerict* of the encouragement prohibitioa 
uiven on our arrival in this Province, for the clearance of the lands aitainsttlie 


Iviiig waste and in jungle, he undertook the clearintr and culti- 
vating the lands in manv diU’erent places agree.iblv to the several 
• lillcient sunmirls him for that jtiiipose; that most of those in 


lands have already yielded revenue; and that the rest in a few which may 
months will do the same. As this person has been particularly 
inilusliious in the clearing of the new lands, which conduct 
piovcd not only a benefit to lumself, but has also been a great 
indnccmeiii and examjde to otliers; agreed, that as an encourage-applicable 
merit to his industry, all such lands as have been cleared hv the 
aforesaid .Ivnarain Ghosal lie made a zcmindarce, and Ire in future 
designated the a/ra<i hinds, forming part of tire zemindaree of Chittagong, 

Jynug'jrur, Ordered also, that a sunnud be given to him for the and Mid- 


samc ” napore, 

A reference havingbeen made in the veai 1706, to the Collector 
of the district, with a view to ascertain on what groiiml so greatajygo, in 
claim as that preferred by tlie family of Ciokul Chunder Ghosal common 
rested, it appeared, from his report, that this person had been '^bh other 
Dewan of the district of Chittagong in the tune of Mr. Verelst; 
and that his family rested their claims on a sunnud alleged to have included in 
been granted to iiiin by that gentleman. The Collector however the/)ewa/»- 


observorl, that after a i.'.ost extensive searcli and careful examina- 
lion of the records in liis office, he could discover no trace of so 
comprehensive a grant having been made to the family of Gokul tion being 
Chunder Ghosal, as that claimed by them, unless indeed an made in 
imperfect translation of an unauthenticated copy of an original |be regu- 
sunnud in the name of Jynarain, nephew of Goknl Chunder, said 
to be in the possession of the family, could be considered as 
affording evidence of tbeir title. He remarked, further,that such 
an instiument, if in existence, should he held as null and void, as 


from its being at utter variance with the proceedings of the 
Chittagong Council of a subsequent date, it must have been sur¬ 
reptitiously obtained by means of the unduly exerted influence of 
Gokul Chunder while acting in the office of Dewan, On the 


receipt of this information, the Board of Revenue required that the 
original sunnud should be produced; and Lukhinarain, son of 
Gokul Chunder, brought forward a grant issued under the private ^ 
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seal of Mr. Harry Verelst, when that gentleman was the first 
member of the Chitt.igonir Council, and dated 27th of Ramzayt^ 
in the first year of the reign of the Emperor Shah Alium, corres¬ 
ponding with the Bengal year 1166, and the English year 1760. 
The teims of it weie of u most extensive nature, making over in 
the name of Jynarain Ghosal to Gokul Chunder Ghosa), his heirs 
and successors, the wliole or nearlv the whole of the lands which 
were then waste in the distiict of Chittagong, upoii condition that 
he or thev should pay rt veiiiic for such paits thereof as might from 
time to time he hioiight into ciiluvaiion, according to the esta¬ 
blished rates of assessment in that part of the countiy. This 
document was transmitted for the inspection of the members of 
Goveriiniciit, h\ whom it was considered to be a forgery, or to have 
been suneptitiously obtained. In communicating their orders to 
the Board of Revenue they expressed themselves as follows : 

Without adveilmgto the circumstance of its wantiiie: ttie neces¬ 
sary official attestation, on which ground alone it must be consi¬ 
dered invalid, it is evident that tins sutinud could not have been 
in existence when the Chittagong Council marie the grant to 
Jynarain Gliosal in the year 1763, for, the latter deed grants only 
a part of what the grantee must alieady have acquired, had he been 
in possession of tlie dated m 1760. Tlie two grants are 

obviously incompatible, and that of 1760, if the autlicnticity of 
the document be admitied, must be considered as viitiially super- 
seded bv the subsequent craiit in 1763, the authciitioity of which 
cannot be doubted. 1 he silence of the Cliittagong proceedinws 
with jegard to the former the incompetiMicy of Mr. Verelst 

to make anv such grant, and the objectioiuihle ii.itureof the grant 
itself, are also ciiciimslances wdiich strongly coiiohorate the pre¬ 
sumption that the deed is a forgery ; and as it is not authentieated 
by any official seal or signature (the piivate seal of Mr. Verelst 
being evidently of no authority whatever') w'e are only surprised 
that It could ever have been acknowledged as an anthenfic docu¬ 
ment, Cnder these circumstances, it is much to be regretted that 
so flagrant a fraud should so long have passed iiiidisenveied ; and 


that It should have received some sanction from the tacit acqui¬ 
escence of Government, as well as of llie individuals who wcie 


interested in detecting it. As, however, the persons who might 
reasonably be suspected of having been tlie original authors of 
the fraud are dead, no criminal process can now be instituted, with 
a view to establish the forgery, and it appears to us necessary only 
to determine in what manner the future operation of the deed shall 
be prevented. It may be presumed, that the Courts of justice will 
consider no length of time as sanctioning a fraud of this nature,, 
but whatever may be the difficulty of proving it, or of contesting 
the right which may have been assumed under the deed in ques¬ 
tion, and heretofore admitted under an ignorance of the fraud, we 
are of opinion that every means should be bad recourse to, for 
doing away the operation of it, as far as this can be legally effected. 
For this purpose we think it will be advisable to proceed as if no 
auch -deed were in existence; and we desire you will, as soon as 
possible, submit to us specific propositions, both with regard to 
the resumption and future settlement of any lands which may have 
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been appropriated by tbe holders of the supposed grant, or by 1915. 
other individuals under pottahs fiom them. The heirs of the ' ■ 

late Gokul Chunder Ghosal must of course be considered entitled 
to all the benefit of the resolution of the Chittagong Council 
in 1763; and if they should think proper to persist in the claims Rajesrce 
heretofore maintained by the family under the sunnud dated in D'hia and 
1760. it will be in their option to have recourse to the Courts 
justice for the establisliment of their rights.” 

In order to carry into eftect the above instructions of Govern- 
rnent, it became necessary for the Board to communicate with the 
Collector of Chittagong, with a view to ascertain the precise tenure 
on which the lands slated to be included in the Jynuggur zemin- 
daree were held. From his report, it appeared that, although the 
lands belon>ring to the family of Gokul Chunder Ghosal by pur¬ 
chase, or inheritance, might be easily ascertained from the public 
records, vet those held under the alleged grant of 1760, and 
ttiose held under the resolution of the Chittagong Council, did 
not admit of any such discriinination, from the circumstance of 
the whole having been brought on the books of the collectorship, 
at the time of the different measurements, under the general deno¬ 
mination of Nouabud lands; or rather from Gokul Chunder Ghosarg 
never having availed himself of the more limited resolution of the 
Cliittagong Council at all; he being in possession of a general 
grant of the wastes. The Boaid, under these circniiistances, made 
another reference to Govermiieiit; observing tliat their orders, to 
proceed with respect to the .Jyiinggur estate as if no such stinnud 
as that alleged to have been granted in 1760 weie in existence, 
would necessarily apply to all the lands called Nouabad in the 
Province. The Board observed, that the waste lands were of two 
descriptions: 1st, such as had been brought upon the measure- 
inciit accounts as kheelah, and were easily reducible to a state of 
ciihivation ; and ‘2nd, .such as were o\errun with jungle, and 
of whif'h no particular account had been taken. The Board fur¬ 
ther recommended to Government, as the simplest and best mode of 
proceeding, to grant through the Collector, a perpetual pottah for 
the cnltivuled and uncultivated lands which had already been 
bionght upon the jumma, in favour of the dependant tnlookdars, 
by whom they were then held, on condition that the boundaries of 
the lands should be fixed by actual measurement, that such 
lands as had been reduced to cultivation since the last measure¬ 
ment should be brought upon the jumma of Government, and the 
a.ssessment of the wh(de ailjusted according to the laies observed 
in foriimig the assessment on the lands of other independent 
proprietors in the Chittagong district; by which means the talook- 
dars would pay to Government exactly pro rato, what they then 
paid to the descendants of Gokul Chunder Ghosal; and the pro¬ 
portion of the produce received,by the latter would accrue to 
Government. With respect to the other description of wastes, of 
which no account had been taken, the Board recommended that 
they should be granted, with fixed and ascertained boundaries, to 
individuals, in small and compact portions, according as applica¬ 
tions might be made for them, on condition of their agreeing to pay 
revenue according to tbe established rates of assessment for such 
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part them as might, at the expiration of three years, be reduced td 
~ a state of actual cultivation, and also a proportional increase, on 
f the above principle, for suclt further quantity as might be after¬ 
wards brought into cultivation, whenever and as often as it might 
be thought advisable to set on foot an enqniiy for the puipose of 
i ascertaining that point. These propositions weie approved of by 
Government, but previously to carrying the measures they in¬ 
volved into execution, the Collector was directed to allow the 
parties in possession a period of three months, to enable them to 
produce any docnnients which might serve to discriminate the 
lands held by them in virtue of the lesolution of the Chittagong 
Council in 1763, and those held in virtue of the alleged sunnudoi' 
1760. A delay of a loncer period then that abovementioned having 
been afforded to the family of Gokul Chunder Gliosal, and they 
being unable to adduce any documents of the nature required, tlie 
whole of the Nouabad lands in the district were resumed in the year 
1800 by the Collector; and arrangements were made for the 
disposal of them as recommended by the Board of Revenue and 
sanctioned by Government. Gukul Chunder Ghosal and his sons 
(except .Jynarain, resident at Benares and supposed to have retired 
from the world) being at that time dead, tlieir widows biought 
this action against the Collector for the recovery of the lands 
termed Nouabad appertaining to Jynuggur, estimating their extent 
and produce as before stated. 

The plaintiffs set foith, that the lands in dispute had been in the 
possession of their family for a peiiod of thirty-nine years pie- 
vioiisly to tlieir dispossession: they filed the original sunuud of 
1760, bearing the seal of Mr. H. Vcrelst, the proceedings of the 
Chittagong Council dated the l Uh of xMay 1761, the proceedings 
of the same Council dated the 19th of ■Septeml>er 1763, and thecopy 
of a sunnud granted to Gokul Chunder Ghosal, in the name of 
Jynarain Ghosal, in pursuance of the resolution contained in the 
proceeding of the last mentioned date. This sunnud was dated ou 
the 2.‘>th of September 1763, and rei ited that Jynarain had lepre- 
sented to the Council that he had obtained a sunnud for the whole 
of the waste lands in (Jiittagong, and that, from investigation and • 
inspection of the sunnud, his re[/resentaUon appeared to be correct. 
This document was merely a confiimaiion of die former sunnudy 
and intended to be declaratoiy of his rights as zeniindai of the 
Nouabad niehals. They also filed a decree of the Zillah Court of 
Chittagong, passed the 27th of March 1787, in a case where (iokul 
Chunder (ihosal's agent was plaintiff again.st Miiddun Mobun and 
several other,persons, who had taken out poltahs from the Col¬ 
lector for several of the Nouabad lands, but on investigation and 
reference to the sunnud of 1760, Gokul Chunder was declared 


absolute pioprietor, and judgment was given accordingly in 
favour of the plaintiff. 

The defendant, in answer, pleaded the invalidity of the sunnud 
of 1760; its repugnancy to the proclamation subsequently is¬ 
sued ; the incompetency of Mr, Verelst to make such a grant; and 
the consequent inadmissibility of the sunnud, and decree (granted 
on the strength of it) as evidence of a title. The Second Judge 
of the Provineial Court, however, was of opinion, that the cla.mgf 
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the plaintiffs was just, and decreed in their favour nccor-jingly; 
observing that the authenticity of the latter i>unnud (in which the 
validity of the former one of 1760 was recognized) had never been 
questioned ; that therefote they ought both to be considered 
equally authentic, and consequently equally valid; and that the 
mere circumstance of the former instrument having been attested 
by a private seal only was not sufficient for its rejection. 

The Collector of Chittagong, under instructions from the Board 
of Revenue, appealed from the above decision to the Sudder 
Dewaniiy Adawliit, where it was leveised (present J. H. Harington 
and J. Foinbelle), for the following reasons. The Couit observeu 
in their decree, that the original suiinud filed by the respondents 
in the Provincial Court was evidently a forgery, because it was 
dated on tbc 13th of May 17U0, or A. H. 1173, wbeieas the 
Piovince of Chittagong had not at that period fallen into the 
hands of tlic Company ; it having been ceded, together with the 
districts of Bind wan and Midnapore, for the support of the Biitisli 
troops ill virtue of a treaty entered into wiih Casiin Ally Khan 
on the 27ih of September 1760, corresponding witli the 17th of 
Suffur 1174, A. H.; that the iunnud bore only ibe piivate seal 
and not the signature of Mr. Veielst; and that the seal mii^ht 
have been suneplitioiisly affixed by Cokul Chunder Chosal, to 
whose custody as Dewan it was most probably entrusted; that 
Mr. Veielst, without tlie assent of bis colleagues, was iiicompe- 
tont to make sui'h a giant; th.it it was incompatible with ilie 
])ioclam.ition issued by tlie Council on the l‘2th of May 1761, 
inviting all persons to come in and cultivate the waste lands, and 
iillowiiig a lemissiou of five years rent as an enconraeetneiit to 
industry; that it was totally at variance with the proceedings of 
the Cliitiagong t'ouncil dated .'September 19th, 1763, stating the 
ie[)icsfiitalifm of .Jynarain himself concerning certain reclaii'neil 
lands and directing that they should be annexed to the Jymiseur 
estate by suunud; ihul the instrument produced as the sunnud 
granted in puisuaiice of the resolution contained in the aboie 
pioceedings, in no way conformed to the tenor of that resolution ; 
and that being only the copy of a copy it could nut be received 
in evidence. Leaving out of the question therefore these suunuds, 
which the Court determined were not admi.ssible as evidence, theie 
remained only two grounds on which the respondents could rest 
any claim; one, the proceedings of the Chittagonj: Council dated 
Scplembcr 19ili, 176 3, containing a resolution to grant to Jynaiaia 
a SH7iTUul for all the lands brought into cultivation by him up to 
tliat date; the oilier, the [irovision contained in section 14. regu¬ 
lation 3, 1793, and section 2, regulation 2, 180.5, prohibiting the 
tiial of suits the cause of action in which mav have arisen before 
the 12tli of August 1765, the date of the Company's accession 
to the Dewaniiy. This provision of the regul.itions the Couit, 
on an equitable coiistruciioii, considered applicable to this case, 
notwiihstamlmg that the persons in whose tavor it was to operate 
had tliemselves brought the action, as it was obviously unjust 
that they should suffer any disadvantage from their having been 
informally dispossessed instead of having been regularly sued. 
Troiu the Collectoi’s report, transmitted to the Board of Rsvenu* 
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1815. in the year 1797, it appeared that, according to a measurement 
made in the year 1764, (previously to the Company’s acquisition 
Vakfel of of the Dewanny), the total quantity of lands annexed as Nouabad 
Govern- the zemiiidaree of Jynuggur amounted to 3,501 doons, 9 cawnies, 
Ra^sree ^ cowries; and the Government dues on those lands (after 
Dib!.-! and deducting the proprietary perquisites), were rated at 5,871 rupees, 
others. The original documents relative to the measurement and assessment 
not having been filed, the Court abstained in their decree from 
specifying the precise quantity of lands to be reco\ered by the 
respondents, but adjudged that they should recover so much as 
might be ascertained to have been in the year 1764, the undoubted 
property of their family; and that, after deducting the public 
dues from the produce of the said lands, whatever excess had been 
appropriated by Government or individuals, should be refunded 
to them. The decree concluded by awarding the costs of suit in 
both Courts to be paid by Government, as in disposses'^ing the 
respondents fiom lands subsequently to the decennial settlement, 
Without having recoinse to a judicial proceeding, the public 
officers bad deviated ftom the spirit and intent of the regulations, 
as contained in the preamble to regulations 2, and 3, 1793, wherein 
it is expressly provided, tliat all questions connected with the 
financial rights of Government shall be subjected to the coguizancc 
• of the regularly established Courts of judicature. 


1815. 


Nor. 25th. 


vakeel of government, meek ASHRUF ALl and 

HLiFEEZ OOLLAH, Appellants, 
versus 

MUSSUMMAUT KLSHOREE, Respondent. 


Property, EARLY in the year 1815, Surroop Chund, treasurer of the 
supposed Collector of Dacca Jelalpore, became a defaulter in a very consi- 
to 1 ) 0100 !? derable amount, and absconded. The sum claimed amounted to 
defw't«**^ 148,245 rupees, his property was represented by .Meer Ashruf Ali 
being .it-’ ®“d Hufeez Uollah, two of the appellants who had become his 
tachcd and sureties, as lying chiefly in the City of Dacca; and the Collector, 
about to be in (.Qniortiiity to the provisions of section 16, regulation 3, 1794, 
satlsfacbon application, through the V-.ikeel of Government, to the 

of dues of Judge of the City, to attach such of his property as might be 
foribcorniiig. His estate, real and personal, as pointed out by the 
sureties, was attached accordingly. An order was issued by the 
Ilo.ird of Revenue for its being put up to public sale in the event of 
its not being claimed as the property of any other person. In the 
mean time Mu.'ssnmmant Kishoree, the respondent, preferred a 
claim in the Zillah Couit, to one-thnd of the estate under attach¬ 
ment, real and personal, amounting in value to the sum of rupees 
16,000,-as being tlie share to which her late husband Meghoo Sah, 
uncle of and joint proprietor with the defaulter Surroop Chund. 
a summary ^as entitled. The Zillah Judge instituted a summary enquiry ; 
be^m'adc the result of which not establishing the plaintiff’s right, her suit 

into ibe was dismissed, and the sale was ordered to be proceeded on. An 

merits of appeal having been preferred to the Provincial Court from this 
tbecluin. decision, the Judges of that Court expressed themselves of opiiiiou 


govern¬ 
ment, 
should 
another 
|)erioii 
claim that 
property, 
it ia suffi¬ 
cient that 
previously 
to the sate 
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that the slightest objection was sufficient to stop a sale; and the 1815. 
City Judge was directed to report on what grounds he had made a “ 
summary enquiry into the claim of the appellant; as well as 
issue orders for the suspension of the sale. This was done sc-lij,,, is not 
cordingly, and theCity Judge, in furnishing an explanation of the in the first 
grounds of his proceeding, observed, that in attaching the pm-'“stance 
peity he had acted in obedience to tlie provisions of section 16, 
regulation 3, 1794, which directs Judges of cities to attach pro-the opiion 
petty of certain native officers, therein referred to, and to deliver of ilie 
it into the charge of the Collector, on the receipt of application‘o 
to that effect; that this necessarily involved an enquiry into the 
truth of a claim urged on the plea that the property attached did qnuntly a 
not belong to the defaulter; that in the execution of decrees, it is regular 
the established usage to examine summarily claims to property 
attached in execution ; and that the order of the Board of Uevenue, be proved 
in the present instance, was considered as analogous and equal in the sale 
authority to a Judgment of Court. This explanation was not will he 
however satisfactory to the Judges of the Provincial Court; 
were of opinion that a summary enquiry was not applicable to 
such a claim as tliat preferred in the present instance; because,jndifecl to 
if, in consequence ot it, property were sold, and if, on a subsequent luu'i with 
and more full investigation it should be asceitained tliat the 
property sold did not belong to the defaulter, there would be a 
difficulty in restoring it to its rightful owner. 'Ihe order of the 
Citv Judge was therefore rescinded; and directions were issued 
for the suspension of the sale, until it should be determined by a 
regular suit and complete investigation, that the claim ot the ap¬ 
pellant was unfounded in right. This decision was apprabul from 
to the Siidder Deivannv Adawlut, the final decree of which Court 
(present J. H. Haringlon and R. Ker) was to the following effect: 

“ The reasons assigned bv the City Judge are sufficient to wairaiit 
his having made a summary enquiry. If the principle assumed 
by the Provincial Court (th.it a mere claim of right, to property 
attached for sale, without evidence of actual proprietary jiossession, 
should prevent the sale till tlio claim be ascertained and decided 
by a regular suit,) were established, no public sale whatever, in 
satisfaction of the dues of Government, could take place without 
the greatest delay, expense and inconvenience. The regulations 
have not presetibetl any positive rule applicable to the case. But 
it is the established usage, in execution of dccreps, if a claim be 
set up to any property attached for sale, to investigate summarily 
the grounds of the claim; and to be guided by an equitable con¬ 
sideration of the result, in making sale, or not, as may appear pro¬ 
per; leaving the dissatisfied paiiy to a regular suit. It the land 
houses, or other property sold, as belonging to A, be proved on a 
regular suit to belong to B, the sale being restricted to the rights 
and interests of A, those of B cannot be affected thereby, and the 
possession must revert to B. 

The orders of the Provincial Court were on these grounds re¬ 
versed, and that Court was instructed to decide on the merits of 
the enquiry made by the City Judge, (a) 

(a) In the fifth clause of the 29th section of regulation 7, 1799, treating of 
giublic sale, there is the following provisions: ” If any other person not being. 
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Jan. l7th. 
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BEHOREE GYAWAL, (Son and Heir of Shuhvr Chuki> 
Gyawal, deceased) Appellant, 
versus 

MUSSUMMAUT DEEPOO (Widow of Rughoobeek Deeha), 

Respondent. 

THIS was an action brought by Rughoobeer Deeha (late 
husband of the respondent) in the Zillah Court of Beliar, on the 
16ih of January 1800, to recover from Hukkura Chtind, grand¬ 
father of the appellant, the sum of 52,186 rupees. The plaintiff, 
who was an inhabitant of Gya, stated, that he left that place in 
the year 1196, F. S, or 1789, A. D, and proceeded to Nagpore, 
where he established himself as Kurhwa, or chief conductor of 
pilgiims; that in virtue of this office he became entitled to receive 
the duchhna, that is to say, ail the presents given for religious 
purposes to their conductors by persons performing the pilgrimage, 
but that after he had been for three years hrinly estabUshed, the 
defendant usurped his place, and accompanied the Raja of Nagpore 
and his train on a pilgrimage to Gya, leceiving money and effects 
presented on that occasion, amounting in value to the sum specified 
ill the claim. The defendant, after admitting that the plaintiff had 
been in the year 1196 established in Nasrpore as Kurhwa, alleged 
in reply, that having in the year 1199, immediately before the 
Raja’s pilgrimage, left Nagpore and gone to another village, where 
he joined the society of Shuhur Chund, son of the defendant, he 
had incurred the loss of his office. That after his departure, he 
(the defendant) became regularly nominated by a society of 
Cyawals to be Kurhwa, and that in virtue of the office so conferred 
on him, he had accompanied the Raja to Gya, and performed, 
during the join ney all the religious ceremonies customary on such 
occasions, and received the presents and charitable offerings 
bestowed by the Raja and his attendants. That from the property 
80 received he had deducted his own proper share, and distributed 
the remainder according to usage, among the inferior Gyawals who 
were of the society. 

This case had, seven years back, been preferred by the plaintiff 
to Mr. Seton, then Judge. It was sent to be arbitrated by two 
persons who gave opposite opinions, and a tliird arbitrator was 
chosen by tlie consent of both parties, to decide. This person 
decided in favour of the present plaintiff, but, in consetjiience of 
some objections urged by the defendant, the Judge refused to 
enforce the judgment of the arbitrator, but left the plaintiff to 
bring a regular action. In the mean time the defendant had 
leturned to Nagpore with the Ra}a, and on his re-appearance in 

the late incumbent, or his representative, shall claim any part of the property 
sold, and delivered over to the purchaser, he is at liberty to institute a suit 
against the former inriimbent and purchaser jointly, for the recovery thereof, 
and on proof of his right shall receive back the same with costs and damages 
from the lute incumhent; who shall further, in such case, if the property ad¬ 
judged were clearly included in the sale, he compelled by the Dewanny Adawlut 
to make reparation to the purchaser adequate to the loss sustained by him; 
either by a refund of a proportion of the purchase money, or otherwise, as may 
«ppear just and equitable.” 
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Behar, after an interval of seven years, this suit was brought ISiff. 

forward. From the evidence taken by the arbitrators from persons - 

conversant with the usapes of that class of people termed Oyawals, 
the following appealed to be among the rules of their institution ; Mussum-** 
If a GyawaL or inhabitant of Gya, leave his native place, and oiRut Dee- 
settle in another village where there is no person of the samepoo* 
description with him, he become.s Kurhwa or chief conductor of 
the pilgrims from that village. Those Oyawals who subsequently 
arrive there, are admitted into his society and share the emoluments 
subject to the following conditions : If the Gyawal arrive during 
the season termed ritoo, that is to say, the period of thirty-five days 
between the first day of the dussarah festival, and the full moon 
of the month Cartick, and then demand admittance into the so¬ 
ciety, he becomes entitled to the benefits of partnership even against 
the inclination of the Kurhwa, nor is it necessary that such Gyawal 
should accompany the Kurhwa and pilgrims to Gya in order to 
entitle himself to a share of the emoluments. If he arrive during 
the season termed kooritoo, which signifies any time during the 
remaining ten months and twenty-five days of the year, he must, 
in order to be admitted into the society and participate in the 
emoluments, either obtain the consent of the A’acAwa for admis¬ 
sion, or accompany that person and the pilgrims to their destination. 

The Kuihwa is entitled, in virtue of his office, to an excess upon 
his shille of the profits equal to one-half the share received by 
each individual Gymual; but it is a rule, that if he once leave the 
place where be had established himself (which place is termed his 
menda) and enter into a society elsewliere, he forfeits the office. 

The only witnesses brought forward to prove that the plaintiff, 
Riighoobeer Deeha, had incurred this forfeiture, were Shuhur 
Chund, son of the defendant, with whom he was alleged to have 
formed a partnership, and some other Gyawals, who were confess¬ 
edly in the inteiest of the defendant, and whose testimony was 
thire'orc not to be relied on, besides which, it was invalidated by 
the exlreme improbability of the plaintiff’s having left Nagpore at 
the veiy time when the office was about to become so lucrative 
from the circumstance of the Raja’s projected pilgrimage. As the 
defendant therefore had admitted that the plaintiff once filled the 
situation of Kurhiva, there did not appear to the Zillah Judge any 
valid reason for supposing his interest to have become extinct. 

From the most authentic accounts that could be procured, the 
sum computed to have been received as duchhna during the Raja’s 
pilgrimage, amounted to 39,650 rupees. Of this sum a share and 
a half, or three-fifths, viz. 23,790 rupees were adjudged to the 
plaintiff, and two-fifths, or 15,860 rupees, to the defendant, as it 
appeared from the evidence that he had been regularly received 
into the society of the Kurhwa; but it was not considered proper 
to make any (leductions from the sum adjudged to the plaintiff, 
on the plea of the defendant (that he had after deducting his own 
share distributed the remainder among the Gyawals who had 
accompanied him), inasmuch as those persons had not performed 
the requisite conditions, and were not entnied to any part of the 
profits; the defendant, by whom they were received as partners, 
and whom they accompanied in tbe pilgrimage, not being himself 
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1816 competent to officiate in the capacity of Kurhwa. Interest was 

- not charged, but in lieu of it the defendant was directed to pay 

Behorw gjj costs, 'The original defendant having died, was succeeded by 
Miissiiui-'' '^huhiur Chund, who being dissatisfied with the 

uaut Dee< above decision, appealed from it to the Pruvincial Court, but it was 
poo. affirmed on the grounds stated by the Zillah Judire. While the cause 
was pending in this Court the plaintiff, Itughoobeer Deeha, demised, 
and the appeal was defended by his widow Mussummaut Deepoo. 

Shnhur Chund prefened a further appeal to the Sudder De- 
wanny Adawlut, but dying immediately after its admission, his sou 
Eehoree Gyawal prosecuted the suit. The case came on at first 
before the Fourth Judge (R. Ker) who expressed himself decidedly 
of opinion that the decrees of the Courts below should be reversed. 
He observed, that it was an undisputed fact, that Hukkum Chund, 
the original defendant, had accompanied the Raja on his pilgi image 
from Nagpore to Gya, had performed all the rites and ceremonies 
usual on such occasions in the capacities of Kurhwa and Purohit 
or farailv priest, had received the duchhna, and had, according to 
usage, distributed shares of it among the other Gijawah, his 
companions. He considered the claim of Rughoobeer Deeha, 
founded on the allegation of his being the real Kurhwa, to be 
totally inadmissible, and that the Raja and his attendants had 
obviously a right to select whomsoever they thought proper, to do 
the duties of that office. The case was however reserved for the 
consideration of another Judge. On the 17th of January 1816, 
the Senior Judge (J. H. Harington) having inspected the proceed¬ 
ings, expressed his concurrence in the opinion of the Fourth Judge, 
and the decrees of the Courts below were accordingly reversed; 
but it appearing that the plaintifif had accom[)anied the Raja in 
his pilgrimage, and that although entitled, he had received no 
share of the profits, and tlie appellant agreeing to pay the costs in 
all the three Courts, on the condition that no further claim should 


be preferred against him on this account, he was directed to dis¬ 
charge them accordinsily; as this ariangement appeared to be 
equitable to both parties, and, on calculating the sum she would 
have been entitled to receive, on the whole,, rather advantageous to 
the respondeat. 
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GOCUL CnUND CHUCKERWURTEE, Appellant, 18I6. 

MUSSUxMMAUT RAJRA.NliE and JYE GOPAUL CHOW- 
DHRY, Respondents. 

THIS was an action brought by Gocul Chund Chuckerwurtee The widow 
and his late brother. Ram Mohiin Chuckerwurtee, in the Zillah 
Court of the twenty-four pergunnahs, on the 1st of October 1806, ^tukin* 
airaiiist Mussummaut Rajranee and Jye Gopaul Chowdhry, to the’entire * 
recover 39 beegas, 9 biswas of land ; the value of which, reckoned entnte of 
at 10 years pioduce, was laid at 513 rupees, 12 anas. 

It was set forth in the plaint, that their cousin Ram ^oondur 
Chowdhry (late husband ot Mussummaut Rajranee) in 1199 B. S. from alie- 
died childless; that his widow having been expelled from her natiiig the 
tribe and thcieby excluded from inheritance, his property, ancestrel *’7 
and acquin-d, devolved on them as his legal heirs ; that they accor- otiferwise 
dingly took possession of the contested lands and remained in except for 
possession of them until 1212, B. S. when Mussummaut Rajranee the obse- 
sold them to the defendant Jye Gopaul Chowdhry, by whom they 
weie dispossessed ; and that the present suit was brought for the 
revocation of tliat sale, and for the recovery of the lands in ques- maia- 
tion. The defendant, Mussummaut Rajianee, in her answer, tenance, 
denied that she had been expelled from her tribe and excluded 
from uiheiitance, and affirmed that on the demise of her husband 
she had succeeded to his estate, both ancestrel and acquired, husband’s 
She admitted to have sold the land.s in question, but maintained heirs, 
that she had a right to make such sale. 

Jye Gopaul Cliovvdhry, the other defendant, after denying: in 
geneial terms the truth of the allegations set forth in the plaint, 
pleaded his light to possession under the deed of sale executed 
by Mussummaut Rajranee in his favour on the 13th Jeth 1212, 

13. S. which was in substance as follows: “ 1, Mussummaut Raj- 
rance, being a female, and incompetent to manage the estate which 
devolved to me on the decease of my husband, do hereby sell the 
same to you and yourheiis for the sumof 513 sicca rupees, 12anas.” 

The Zillah Judge, on a reference to his Hindoo law officer, 
received an opinion, that a widow, on whom her husband’s estate 
bas devolved, may alienate the same by sale or otheiwise for her 
own rnainienanco or for the obsequies of her husband. 

On the grounds of this opinion, and of its not appearing to be 
in any wise established by the evidence adduced by the plaintiffs, 
that Mussummaut Bajranee had been expelled from her tube and 
excluded fiom tiie heritage of her husband; the claim was dis¬ 
missed in the Zillah Court, with costs. 

After an appeal had been preferred from the above decision to 
the Provincial Court of Calcutta, Ram Mohun Chuckerwurtee, one 
of tlie plaiiitifls, demised, and his heirs did not prosecute the 
appeal. That Court concurring in the Zillah decree, confirmed it, 
and dismissed the appeal witii costs. 

The Court of Sadder Dewanny Adawlut judged it proper to 
admit a special appeal from the above decisions in consideration 
of the reply of their Hindoo law officers to the following question 
previously put by them; 
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Question : The widow of a childless Hindoo, notwithstanding 
that heirs of her husband are alive, sells the entire immoveable 
estate of her husband to a stranger, without obt aining the previous 
sanction of those heirs, and assigns, as her reason for selling the 
estate (the only reason assigned by Mussummaut Raj ranee for 
selling her husband’s estate) that she is incompetent to manage it. 
Is such sale under the shasters valid or otherwise? 

The reply of the law officers to the above question was as 
follows : A woman cannot sell her husband's immoveable estate 


to a stranger, except for the completion of her husband's funeral 
rites or for her own maintenance, unless with the sanction of her 


husband’s heirs, to whose control she is subject, and on whom on 
her demise the succession will devolve; should Mussummaut Raj- 
ranee have sold the estate merely on the grounds alleged in the 
deed of sale, such sale under the shatter is invalid.” 


The Court (present R. Kei) passed (in substance) the following 
judgment: It appears that the contested lands belonged to Ham 
Soondur Rai, the husband of Mussummaut Hajr.mee and cousin 
of appellants, who are his nearest heirs; that on the demise of 
Ram Soonder the succession to his property vested in Mussum¬ 
maut Rajranee; that the appellants have failed to establish that 
Mussummaut Rajranee had been expelled from her tribe, and 
excluded from the heritage of her husband; and that Mussum¬ 
maut Rajranee on the llith Jeth^ 121‘2, executed a bill of sale in 
favour of the respondent Jye Gopaul Chowdhiy for the contested 
lands, assigning therein as her only reason for selling the estate, 
her incompeteiicy to the management of it: it further appears 
that no tidings have been heaidof Mussummaut Rajranee since 
tlie institution of the suit in the Zillah Court in 1806, at which 


time she repaired to Benares; that the sale of the contested lands 
merely for the reasons assigned by Mussummaut Rajranee is 
invalid under the Hindoo law; and that ihe pundits being called 
upon to declare in whom, under the above stated circumstances, 
the possession of the contested lands vested, have this day given 
their opinion that in consequence of Mussummaut Rajranee not 
being forthcoming, the appellants, her husband’s heirs, are entitled 
to manage and receive possession of the same. It is accordingly 
decreed that the decision of the Courts below be amended, and 


ordered that the sale be annulled; that the contested lands be 


placed as a deposit with the appellants until Mussummaut Raj¬ 
ranee be forthcoming; that in the event of her being forthcoming, 
provided she may not have committed any act involving expul¬ 
sion from her tribe and exclusion from inheiitance, the appellants 
give her immediate possession, and render to her accounts of the 
mesne profits; that Jye Gopaul Chowdhry defray the costs in 
each of the Courts; and that he retain possession of all the pro¬ 
fits accrued during the period he was possessed of the estate.” 
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RAJA SHUMSHERE MULL, Appellant, >816. 

” * 

RANEE DILRAJ KONWUR (Widow of Raja Ajeet Mull, 
deceased,) Respondent. 

THIS was an action brought by Shum Shere Mull, in the Zillah Accordmg 
Court of Goruckpore, on the 10th of August 1805, against the late 1,5* 

Ajeet Mull, for the recovery of the raj and zemindaree of current in 
Mujhoolee; of which the annual produce was estimated atR'^'uu'es an 
13,843 rupees. The subjoined sketch of the family of til®'***°J*g’b'*a 
parties will tend to elucidate the case: 


RAJA NERAYON MULL, 

I 

Raja Bikrom Ajeet Mull, 
Raja Bode Mull, 

-A- 

Baboo Lutcbmee Mull, 
_A_ 


Raja Bbeem Mull. Raja Slico Mull, 

I. 

Raja Ajeet Mull, 
(deceased) 
Defendant, 

Ranee Dilraj Kon- 
wur his widow, 
Respondent. 


Baboo Kishen 
Persliaud Mull, 

I 

Baboo Surolijeet 
Mull, 

I 

Baboo Tej Mull. 


. Pertaiib Mull,, S 

I 

Gooroo D}'<il Mull, 
alias 

Shum Shere Mull, 
Appellant. 


parties will tend to elucidate the case: wWow^* 

without 

RAJA NERAYON MULL, nuthonty 

I from her 

Raja Bikrom Ajeet Mull, husband 

I is illegal, 

Raja Bode Mull, and the 

^ _A-■ - —^ adoption of 

Raja Bhowany Mull, Baboo Lutcbmee Mull, Baboo Annnd Mull, *** only sou 

I ^ _A_^ I is invalid 

Raja Bbeem Mull. Raja Slico Mull, Baboo Kishen Baboo Govind Mull, *’>** 

I Persliaud Mull, | 

Raja Ajeet Mull, | Baboo Prithi Mull, .1* 

(deceased) Baboo 5?urol)jeet ' , 

Defendant, Mull, 

Ranee Dilraj Kon- | » * 

wur his widow. Baboo Tej Mull. “ , . 

_J,_^ 

Dcryao Mull. Kunhye Mull. Pertaub Mull,, Sofohn Mnll belong to 

_ 1. . them both 

Gooroo Dyal Mull, ,5 , 

Shum Shere Mull, 

Appellant. 

The Plaintiff claimed the raj and zemindaree, setting forth in adopt him 
his plaint, that by the custom of the family it was not ‘^”^'sible, 
but on the death of the Raja for the time being, he was always ^ chilil- 
succeeded by his eldest son, to the exclusion of the other branches less widow 
of the family ; that from Raja Nerayon Mull the estate had de-isnoten- 
volved reffularlv to his descendants until it fell to Raja Bheem , 

^ V . SUCCCfiu to 

Mull; that on his demise iu 1153, F. S., his widow Ranee 
Bukht Konwur adopted his (plaintiff’s) father as her son, and of her hus- 
made him proprietor of the raj and zemindaree ; that his father in hand, 

1201, F. S., Ill the presence of a large assemblage of people, con- 
ferred on him the tilok, or badge worn by the Rajas, and appointed bj^ 
him to the rq/ and zemmdaree; that he remained in possession from his 
thereof until 1204, F. S., when in consequence of a robbery being 
committed within the limits of his estate he was summoned 
appear before the Nuwab at Lucknow, and was thereunjustlyi,ig bro- 
detained ill confinement for seven yeais; and that the defendant ihers. 
during this inteivai took possession of the estate, and at the for¬ 
mation of the decennial settlement for the Provinces ceded by the 
Nuwab in 1801, stood forth as proprietor, and entering into 
engagements with Government had wrongf^ully held possession 
,ever since. 

VOL. li. z 
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1816 . The defendant, in answer, after denyinar the claim of the plain* 
“7~I! general terms?, stated, that as Raja Bheem Mull died 

MuTi the estate in dispute had devolved on his father Raja 

II Ranee ’ Sheo Mull son of Baboo Lutchmee Mull, the second son of Raja 
Dilraj Bode Mull; that on his father’s demise he succeeded to it, and 
Konwur. enjoyed uninterrupted possession of it during a peiiod of 53 

years; and that neither the plaintiff nor Ins father possessed any 
claims to the estate. Raja Ajeet Mull demised at this stage of 
the pioceedings, and the suit was defended by his widow Ranea 
Dilraj Konwur, who died a petition shewing that her husband 
Raja Ajeet Mull had adopted as his son Tej Mull, the only son of 
£aboo Surobjeet Mull. 

It being admitted by both parties, that from Raja Bode Mull 
the estate had devolved entire to Raja Bhowany Mull, and on his 
demise to Raja Bheem Mull his son, to the exclusion of Baboos 
Lutchmee Mull and Annnd Mull, who were merely allowed a 
maintenance fiom the estate; and it appearing from the evidence 
adduced by the plaintiff as to the adoption of his father Pertaub 
Mull by Ranee Bukht Konwur, that the adoption had been made 
by the said Ranee without any permission to adopt obtained from 
her husband, and merely with the sanction of her husband'e 
relations; the Zillah .Judge made a reference to the pundit of his 
own Court, and to that of the Provincial Court of Benares, to 
ascertain whether such an adoption was legal and valid or 
otherwise, under the sAasfcrs current in Goruckpore, and fuither 
to ascertain, in the event of the adoption being invalid, in which 
of the heirs of Raja Bode Mull the succession to the estate held 
by Raja Bheem Mull legally vested on the demise of Bhetm Mull, 
Baboos Lutchmee Mull and Anund Mull, and their sons Kishen 
Pershaud Mull and Govind Mull having deceased previously 
to that event: In answer to this reference, it was stated by the 
pundiis, that the adoption having been made by Ranee Bukht 
Konwur, without the assent of her husband, was invalid, and 
that the plaintiff, as heir of his father, had therefore no claims to 
the estate, the succession to which, Bheem Mull havinsr died 
chlldle^s, legally vested in Raja Sheo Mull, son of Lutchmee Mull, 
and nearest surviving heir of Bode Mull, and on his decease in his 
son Raja Ajeet Mull: The claim of the plaintiff was accordingly 
dismissed with costs. 

On appeal bv the plaintiff from the above decision to the Pro¬ 
vincial Court of Benares, that Court concurred in it, and dismissed 
the appeal with costs. 

On a further appeal by the claimant from the above decision to 
theSudder Dewanny Adawlni, that Court, after consideration of the 
proceedings held in the lower Courts, directed that the vyvvusthdS 
delivered by the pundits of those Conns, and agenealogic.il table 
of the family of the parties should be laid before their pundits for 
an exposition of the Hindoo law on the points which appeared 
material to the case, as contained in the following questions ; 

Question i st, If a widow, without authority from her husband, 
adopts a son, is such an adoption legal and valid under the 
;Shasters current in Goruckpore, or otherwi.se, and can or cannot 
appellant, as heir of bis father Pertaub Mull, adopted by Rauee 
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-Bukht Konwur, without authority from her husband, maintaii) 
any right to the estate? 

2nd, If the adoption of Pertaub Mull be invalid, on the demise RnjaSliiifn- 
of Raja Bheem Mull, who was the legal heir to the estate? *'*“•*, 

3d, On the death of Raja Ajeet Mull does his widow, the 
respondent, succeed to the raj and zemindaree which descended Konwur. 
entire to him from his ancestors ; and if, as alleged by her, Ajeet 
Mull, her husband, adopted as his son 'I'ej Mull, the only sou of 
Surobjeet Mull, wiUTej Mull succeed to the estate duriiigi the 
lifetime of the widow, or not until after her demise ? 

4tl), If the adoption of Tej Mull be illegal, in which of the 
descendants of Raja Bode Mull will the succession to the raj 
and zemindaree vest on the demise of the respondent? 

The answers returned by the pundits to these questions vrere as 
follow: 

Answer Ist, It is written in the Veeru Milroduyu end S^unskar 
Kuostoobha, that it is lawful for a widow to adopt a son without 
authority from her husband, provided she obtain the consent of 
her husband’s heirs, but as this doctrine is over-ruled ia the 
JDattaca Mimdnsa, a treatise of greater authority, the adoption of 
Pertaub Mull, by Ranee Bukht Konwur without authority from 
her husband. Raja Bheem Mull, is illegal and invalid under the 
ahasters current in Gonickpore, and such adoption being illegal, 
the appellant, as heir of his father Pertaub Mull, cannot maintain 
any claim to the estate in dispute. 

2nd, The adoption of Pertaub Mull having been declared illegal, 
the succession to the estate in dispute, which from Raja Bode 
Mull devolved in succession to Rajah Bheem Mull, on the demise 
of Raja Bheem Mull vested in Raja Sheo Mull, son of Baboo 
Lutchmee Mull, and nearest surviving heir of Raja Bode Mull, and. 
on his death in his son Raja Ajeet Mull. 

3d, The mj and zemindaree having descended entire and with¬ 
out partition to Raja Ajeet Mull from his ancestois, his widow can 
maintain no right to possession of it during her lifetime, because 
according to the s/iasfers current in Goruckpore, a widow is only- 
entitled to the portion of iheancestrel estate, which on a partition 
may have fallen to her husband, and the adoption or gift of an 
only son is illegal under the shnaters current in Goruckpore : If, 
therefore, Surobjeet Mull made a gift of his only son Tej Mull 
to Raja Ajeet Mull, and the latter adopted Tej Mull as his son, 
such adoption is illegal, and under this adoption Tej Mull has 
no right to possession of the estate either during the lifetime or 
after the demise of the respondent: If, however, Surobjeet Mull 
delivered Tej Mull to Ajeet Mull on the condition that he should 
belong as a son to them both, and Ajeet Mull accepted him on this 
condition, and adopted him in the manner ordained in the ahasters, 
such adoption is good and valid, the son so adopted being 
denominated Dwya Mushyayana, or son of two fathers, and under 
such an adoption Tej Mull is legally entitled to receive immediate 
possession of the estate, and during the lifetime of the respondent. 

4th, If the adoption of Tej Mull by Ajeet Mull be invalid under 
the ahasters, the succession to the raj and zemindaree in dispute 
%ill, on the demise of the respondent, devolve on the nearest 
aurviying heir of Bode Singh. 
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The principal authorities cited by the pundits in their vyuvusthas 
were the following: texts : 

’ In support of answer 1st, Dattaca Mimansa, Vasiihtha 
' having: said, “ Let not a woman give or accept a son unless with 
the assent of her lord,” it is evident that a widow cannot, unless 
with the assent of her husband, adopt a son : It has been argued 
that this text is applicable solely to women whose husbands are 
alive, and not to widows, the wife alone being under control of the 
husband ; to this it is answered, the word “woman” is to be taken 
in a general sense, and applied equally to a widow as to a wife, 
both being under control, the widow under that of the husband’s 
kindred ; to this it is urged in reply, that a widow consequently may 
adopt a son wdth the assent of her husband’s relations; but such 
a doctrine would be manifestly absurd, for if she could, with the 
consent of her husband’s kindred, adopt a son, the word “ hus¬ 
band” must necessarily bear the sense of kindred, which it does 
not; and a son so adopted could not confer any benetit on the 
deceased husband, being adopted without his consent, whereas, 
a son adopted by a widow with the consent of her husband, is in 
truth the son of her lord. 

In support of answers 2nd, and 4tb, Mitacshara, “ To the 
nearest scrpiMcfa the inheritance next belongs.” 

If there be not even a brother's son, the estate devolves on the 
paternal kindred, who are sapindas^ which relation includes the 
descendants of a paternal ancestor to ihe sixth degree, and ceases 
with the seventli peison ; in default of sapindas, on the samano- 
dneas, or those connected by a common libation of water, and 
those are, the more distant paternal kindred extending to the 
fourteenth degree, and on failure of samanodacas to those termed 
b ivdhu or coi; nates. 

In support of answer .3d, Mitacshara, “ It is a .settled lule that 
a wedded wife beinc: chaste, takes the whole estate of a man, 
who being separated from his co-heirs, and not subsequently 
re-united with them, dies leaving no male issue.” 

Fdsis/it/ta has said, “ Let no man give or accept an only son, he 
must remain to raise up progeny for the obsequies of ancestors.” 
Dattaca Mimansn, “ Let no man make a gift of an only .son.” 

Smriti, “ An only son belongs to the natural father, the sale or 
gift of such a son is invalid.” 

Dattaca Mimansa. “ The son of twofathers, Dwyamushyaynna, 
is of two sorts, blityo Dwyamushyayana and Onityo Dwya~ 
mushyayana The first is an only son given by ins natural 
father to his adoptive father under an agreement to this effect, 
“ He shall belong to us both.” 

W hen a son may be initiated under the familv name of his 
natural father into the ceremony of tonsure, and when the other 
rites of initiation, as the investiture with the poita or thread, &c. 
are peiformed by the adoptive father under his family name, as 
the rites of initiation have been performed by both fathers, he is 
tcinied Onityo Dwyamushyayana, Ynjnyavjalcya, “ The legi¬ 
timate son is one procreated on the lawful wedded wife. Equal 
to him is the son of an appointed daughter. The son of the wife 
is one begotten on a wife by a kinsman of her husband, or by some 
other relative. One secretly produced in the house, is a son of 
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bidden origin. A damsel's child is one born of' an unmarried 181K 
\roman; he is considered as son of his maternal grandsire. 

A child begotten on a woman whose (first) marriage had not 
consummated, or on one who had been deflowered (before „ Ranee * 
marriage) is called the son of a twice married woman. He whom'Dilmj 
his father or his mother give for adoption shall be considered as Konwur* 
a son given. A son bought is one who was sold by his father 
and mother. A son made is one adopted by the man himself. 

One who gives himself is self-given. A child accepted, while yet 
in the womb, is one received with a bride. He who is taken for 
adoption, having been forsaken by his parents, is a deserted son.” 

“ Among these, the next in order is heir, and presents funeral 
oblations on failure of the preceding.” 

It appearing, from the above exposition of the Hindoo law, and 
on reference to the vyuvusthas delivered by the pundits in the case 
of Raja Hemunchul Singh versus Ranee Bhudorun, (vide page 59,) 
which involved ihe same point of law, that the adoption on which 
the appellant rested his claim was illegal and invalid; tlie Court 
of Sudder Dewanny Adawlut (present J. H. Harington and 
J. Fombelle) affirmed the decrees passed against the appellant, 
and dismissed his appeal vvith eventual costs, if he should be 
found to possess assets for the payment of them. 


MUSSUMMAUT SUTPUTTEE, Appellant, I8i6. 

V€VStt$ 

INDRANUND JHA, (brother of Omanund Jha, deceased), April 2d. 

Respondent. 

THIS claim was preferred onthe28ili of May 1806, by Omanund in the form 
Jha, infurmd pauperis, to gain possession of 404 beegas, 5 biswasof «dopiion 
o( lakfnraj land situated in pergnmia Dhnrumpoor. The estate, 
including the mesne profits, was valued at 7,517 rupees. The 
defendant was widow of the late proprietor (Nnndanundiin Jha) peculiar 
and had recovered possession of the property in dispute under a'-o the pro- 
summary decree passed in conformity with regulaiion 49, ^ 

The claim of the pl.iintitF was founded on his being the adopted 
(kritrima) son of tlic deceased husband of the defendant. The consent of 
defendant admitted the fact of the adoption, but maintained that the person 
it had been made solely for the due petformance of funeral 
obsequies, and not for the purpose of conferring any right ofjijopiion 
inheritance; the estate having been conferred upon her by her must be 
husband previously to his death. The following questions were obtained 
put by the Zillah .ludge to his Hindoo law officer: If the plamtifFj!'|IJ‘".^^g‘®j 
had not been adopted son, to whose lot would it have fallen too,,, n.iop. 
offer up oblations to the deceased ^ Admitting that Nundanundiin tn-e ffUlicr: 
Jha left an adopted son (kritrima or kvrta pootra) who would be ^be offer to 
his heir? Can a person appoint a kritrima son on his death-bed, 
or is there any particular time and form requisite for the cere-net of one 
mony? If at the time of the adoption the son be not presenter the 
(which in this instance appeared to be the case) but afterwards 



i74 


CASES IN THE SUDDBR DEWANNY ADAWLIHV 


181 ^. perform the funeral obsequies of the deceased^ will he be consP* 
' " ' ' dered in law as being regularly appointed a hritrima son? The 
as I'win**** pundit was to the following effect: Had the deceased 

jnereJv^a appointed a kritrima son, it would have belonged to his 
proposwl widow to perform his funeral obsequies, but if he did appoint one, 
to enter the person so appointed would be his heir. If a person on his 
tract*nominate a kritrima son, who accepts the appointment, 
hehi msnffi- ** established as such, and if at the time of the nomination the 

cient to son so adopted be not present, but afterwards perform the funeral 
jiivu validi-obsequies, he will be considered in law as being regularly ap-> 
tv to the pointed a kritrima son. 

tion. nomination (in virtue of which the plaintiff 

acted as adopted son to tlie deceased) having been provetl, and 
tile Zillah Jud^e relying on the accuracy of the above law opinion, 
gave judgment for the plaintiff with costs, and this decree wae 
affirmed on appeal by the Provincial Court. A further appeal 
was preferred to the Sudder Dewanny Adawlut by Mussummaut 
Sutputlee, and Omanund Jha (the original plaintiff), having died 
about this time, was succeeded by his brother Indianund Jha. 

It appealed in evidence, that Nundanundun Jha had died from 
the bite of a mad dog, and that at the time of his death he was 
in a state of distraction. The Court, however, without insisting 
on this particular circumstance, put to their pundits the following 
general question : A Mithiia Brahmin being on the point of death, 
owing to the bite of a mad dog, makes a verbal nomination of an 
absent person to be his adopted (An^rmu) son ; according to the 
Mithiia law is the adoption, as kritrima son, of the absent person 
nominated by a Brahmin, being in the condition above described, 
tii beino; in any other condition, valid or not? Are there any par¬ 
ticular forms of proceeding prescribed to a Mithiia Brahmin who 
wishes to adopt a Anrn'nea son, and if so, what are those forms? 
Does the kritrima son inherit the property of his adoptive father, 
even althou-zh the latter leave a widow t” 

The pundits replied in the following terms: If a Mithiia Brah¬ 
min under any circumstances make a verbal nomination of an 
absent person to be his kritrima son, the adoption is not valid, 
because the proposal “ be you my son,” and the consent “ I will 
become your son,'’ are both requisite, and in this instance cannot 
be found. 

Auihr rities, 1st, Vivada Chintamunee: —If a person beinp 
childless say to the son of another, “ be you my son,” and he 
answer, “ 1 have become your son,” he is a kritrima pootra or 
ninth son in order. 

2nd, Vivada Chandra: —If a person say to another of his own 
tribe, “ Be you my son,” and the other agree thereto, and answer 
“ I have become your son,” he is a kritrima son. 

3rd, Btiudhayana :—He whom a man adopts, the boy being 
equal in class and consenting to the adoption, is a son made. 

The prescribed form for adopting a kritrima son is as fallows: 

In an auspicious hour let him bathe, and also cause the person 
whom he wishes to adopt to be bathed; let him present some¬ 
thing at his pleasure, and say, “ Be you my son,” and let the son 
answer, I am become your son.” Then let him, according 
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to custom, give a suit of clothes to the son. These arc the legal 1816. 
conditions, of adoption. ' ■ 

Authority Ist, Rudradhara in the Suddhi Viveka: The ' 

to be observed is this (in a An7ri»io adoption): at an auspicious “ * 
time, the adopter of a son having bathed, addressing the person/ndraauad 
to be adopted, who has also bathed, and to whom he has given •Iha. 
some acceptable chattel, says, “ Be my son,” he replies, “ I am 
become thy son.” The giving of some chattel to him arises merely 
from custom. It is not necessary to the adoption. The consent 
of both parties is the only requisite, and a set form of speech is 
not essential. 

The adopted (kritrima) son will inherit the property of his 
adoptive father, even although the latter leave a widow. 

On an inspection of the above exposition of the Hindoo law as ' 

current in Mithila, the Fourth Judge was of opinion, that the 
original plaintiff had no right to the inheritance in virtue of the 
alleged adoption, and that the decrees of the Zillah and Provincial 
Courts should be reversed. The Senior Judge concurring in this 
Opinion, they were reversed accordingly, and a final decree was 
passed directing restitution of the lands to the appellant, together 
with mesne profits, to be estimated by the Zillah Judge in the 
event of the parties not coming to a private agreement as to their 
amount. Costs in all three Couits were made payable out of the 
estates of the respondent and liis deceased brother, should they 
be found to yield sufficient assets, (a) 

(a) The ancient Flindoo legislators liave enumerated twelve different classes 
of sons. For a desciij^tion of these see Colehrooke’s Digest of Hindoo Law, vol. 3, 
nage 1.51. Rut it appears from an extract from the Aditya Purana, translated 
in Colebrooke's Digest (vol. .3, page ‘272), and from a quotation of the iSmri/i or 
sacred co<le subjoined to Sir JV- Jones's Translation of the Ordinances of Menu, 
that the filiation of any but a son legally begotten or given in adoption by his 
parents, is a part of law alirogaieil in the vuli age. The adoption of a iritrima 
son (wliich term has been rcndeied by Mr. Colehrooke and Sir W. Jones, a sou 
made or adopted) has been generally discontinued as inteniicted in tlie present 
time ; Imt in the Milhila Province the practice still pre« ails, ns does in Orissa 
ihe practice of appointing brothers to raise up male issue to deceased, impotent, 
or even absent liiishands, and the offspring of such connexn^ns is termed 
kshetraja or son of the wife. These methods of adoption being resorted to in the 
provinces above-named have been held by the pundits to be valid, and to confer 
on the sons so adopted the right of ]ierforiuiug the obsequies and inheriting the 
estates of their ailoplive fathers, chiefly on llie ground of peculiar and imuie* 
inorial usage, which wherever it obtains is considered to suiiereede the general 
maxims of law. Tlie indulgence thus shown to usage is justified by the following 
among other texts of their legislators : Menu, “ r.et him walk in the path of 
good men, the path in which his parents and forcfnlheis walked ; while he 
moves in thift path lie can give no offence.” Catyaynna: “ Ukrigu declared, le* 
him (the ruler) regulate the laws of inlieritaiice according to the usage which 
obtains in the country, trihe, society, and village respectively.” Yajnynwnlcya, 

“ The usages, forms of law, and peculiarities of liibes, should be observed 
without alteration on the acquisition of teriilury.” 

It did not appear that in this case there had been any written contract of 
gdoption between tlie parties. Had a plea of this nature been estahlislied, it 
would doubtless have given valUliiy to the transaction, provided the offer of 
adoption had been accepted during the life-time of the person nomiaating, the 
performance of the cerentoay of bathing, jicc. beiug consiileroil of minor 
unportance. 
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April 4lh. 


SHAUM BEEBEE, and others, Appellants, 
versus 

SONAOOLLA, Respondent. 


According THE appellant, Shaum Beebee, was the daughter of one 
topic pro- Mooliummud Subeer, whose talook, situate in pergunna Omerabad 
visions of comprising several moiizas, was sold by public auction at the 
26,1814, Collector's office in the Zillah of Tippera, and purchased by the 
n special respondent in the year 1*213, B. S. But the appellants, and other 
appeal can* heirs continuing to hold possession of certain parts of the estate, 
not be respondent, Sonaoolla, instituted a suit to eject them from 

fr^omade- lands measuring, in extent, 2 doons, 1 emonies and gundahs, 
cree on the Stated to be situate in mouzas Inayutpoor, Banesurand Nazirpoor, 
ground of and to form a part of the talook purchased at auction. The 
"to a^n* produce was estimated at 148 rupees, 

auction The defendants in reply, alleged that the talook of Moohummud 
purchaser Subeer was assessed at I rupee, Manus, 1 cowrie, and that out of 
possession that 8 anas were deducted on account of mouzas Piiclihim-Iuayiit- 
lanils'^which Ghoscanta, and Hajeepoor, winch were wuc/f, and appropi iated 
lancisiiot service of a mosque. The pluiniiff in replication denied 

being spe- the plea of the defendants, and pul it to them to adduce the ori- 
cified ginal title deeJs by which any part of Mooliummud Suheer’s t.ilook 
among the ■wjiqf or rent-free. He furlhei adduced evidence 

papers and ptove that at the lime of the formation of ihe decennial settle- 
in the nient, when ameetis were deputed by the Collector to collect the 
plaint un- revenues fiom the tulookdars, rent was levied from all the mouzas 
^*^'‘* 118 - contained in the saiil talook. 

tionVven The defendants in rejoinder denied the latter assertion, and 
to them in although they could produce no oiiginal title deeds, nor prove that 
the decree mouzas in question were specified in the register of rent-free 
parenily lands, yet they produced documents signed by two successive 
different Collectors (Messrs. Buller and Myers), in which notice was taken 
from those of the remission of 8 anas in the talook of Moohummud Subeer, 
claimed: qj, lands which had been appropriated to religious purposes, 
■tifficienr The Register of the Zillah Court, before whom the cause was 
ground for Originally tried, on the ground of fhe ryots of mouzas Pucli- 
rccom- him-Inayutpoor, Ghoscanta and Hajeepoor having paid rent to 
mending ameens deputed by the Collector, considered that those mouzas 

ft A V 

could not have been appropi iated to religious purposes or held 
rent-free. 

With respect to the documents signed by the Collector, and 
filed by the defendant, he observed, that although they did mention 
a remission of rent on some mouzas in the talook of Moohummud 
Subeer, yet they did not specify the particular mouzas. The 
lands claimed as touqf by the defendants were therefore decreed 
to the plaintiff. 

On appeal to the Judge from the above decree, a reference was 
made to the Collector, from which it appeared that the mouzas so 
decreed were not sold by auction along with the talook of Moo- 
hummiid Subeer, and did not form a part of the purchase. The 
alecree of the Register therefore was reversed. 

This decree, however, was reversed, and that of the Register 
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affirmed on appeal, by the Provincial Court; it appearing: to the 
Second Judtre that Shaum Beebee and the other heirs had clearly no 
right to holri the lands rent fiee ; there being no title deed extant 
to tliat ertect, and the register of rent free lands not specifying 
any of those in the talook of Moohunimnd Subeer as coming under 
that description. A petition for a special appeal was presented 
to the Sndder Dewanny Adawlnt, which petition, among other 
arguments against the decision of the Provincial Court, contained 
the following: That the nionzas in question never paid rent, as 
appears fiom the sunnud, or commission, delivered to the ameens at 
the period of the decennial seillement (which document would be 
filed), in which they are expressly directed not to assess those 
monzas That although there is no document forthcoming to 
prove the fact of the lands having been made ivuqff yet that the 
fact of their being so was notorious, and that they had been appro¬ 
priated to religious purposes before ihe acquisition of the Dewanny. 
That the Collector, on reference, had distinctly declared that those 
monzas were not included in the auction purchase of Sonaoolla. 
That the lands measured 192 beegas, and that hence the claim of 
the respondents could not be attended to according to the regula¬ 
tions, which provide that Government alone can sue for the recovery 
of such lands held rent free as may exceed in extent 100 beegas. 

The Court of Sudden Dewanny Adawlnt (present R. Ker) 
expressed an opinion that, according to the meiits of the case, the 
decree was improper, the lands decreed appeiring evidently to be 
wnqf -, but the deciee was obviously unjust on another account, as 
the monzas Fuchhirn-lnayutpoor, Ghoscanta and Hajeepoor, which 
had been decreed to Sonaoolla, had not been mentioned by that 
person in his plaint, and that even admitting the lands not to be 
wuqf, Sonaoolla could have no right to them, as they had not formed 
a part of his purchase, nor had they been specified in the auction 
papers. The Couit remarked furtlier, that although by the provi¬ 
sions of section 2, regulation 26, 1814 («;, the admission of a special 
appeal was prevented, yet that there could not exist a doubt 
hut that the Provincial Court would, under the abovementioned 
circumstances, grant a review of their judgment on petition to that 
effect being presented by the appellants in the mode prescribed by 
clause 2, seciinn 4, regulation 26, 1814. The appellants were 
therefore diiccted to present a petiiion for a review, accompanied 
by a copy of the order of the superior Court in the case. A peti¬ 
tion was accordingly presented, and rejected by the Provincial 
Court, assigning as the causes of its rejection, that turther evidence 
had been taken which proved that the petitioners had no jowj/'land 
in the talook of Moohiimmud Subeer; that the talook comprised 
ten monzas anrl kismuts, of winch those claimed by Sonaoolla, viz. 
liiayutpoor, Banesur and Hajeepoor were three; and that from the 
statement of Sonaoolla it appeared that these three mouzas were 
those designed by the petitioners, as Puchhim-Inayutpoor, Ghos- 
caiita and Hajeepoor, they having altered the names with the view 
of defeating the right of Son.iooll.i; and that there was every reason 
to believe that the statement of Sonaoolla with legard to this 
diOeience in the designations of the mouzas was just and correct, 
(a) ftevived by Clause 2, Section 4, Regulation 2, 1825. 
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1816. RAJA CHCTTER SINGH, Appellant, 

versus 

April 5th. SHAH MOOHUMMUD ALI, Respondent. 


In a suit THIS was an action brouiiht by the respondent (Shall Moolium- 

brought Zillah Coiiitot' 'lirhoot on the ‘i3d of August 

one iieisoi] 

again-t 1805, UL'ainst Raji Madoo Singh, father of the appellant) to 
anoiluT to recover possession ofceitain lands situated in peigunnas Narsutha, 
recou'c (lie annual proiluce of which was estimated at 5,485 rupees, 

hndsnn His claim was in substance as follows; “ J\Jy inateinal grand- 

d'er a deed falher Shunisher Klian was killed in battle. Ho left a widow, 
of gift al- Mussummaut Wasda Beebee, and two dauuhters, Hidayut Oonisa 
leged to and Asmut Oonisa who was my mother The whole of his pro- 

execi!nd"in went to his widow in satisfaction of her dower. When 

his favour Hidavut Oonisa married Kurum Alt Khan. Beebee W'asila gave 
by the pro-her the propeity in dispute, and Hidayut Oonisa, who had no 
prietor, It other child than Wiizeer Oonisa, my wife, gave to me the whole 
of the property which she had got from her mother and husband, 
to e^uqidrc executed in my favour a /ubbanameh, or deed, of gift, on the 
into the 7th of May 1781. Kurum Ah Khan demised in the year 1790, 

* tie of the a„ri shortly after that event the defeiidatit prevailed on the Collec- 

c..iiniaiit; j dispossess me by the production of a fabricated deed of gift 
i .culen- alleged to have been executed in his favour by Kurum Alt. Joe 
tally ap- defendant repbed that Shumsheer Kli.in was killed by the troops of 
pci.i that the Ntiwab Mahaljut Jung while in the act of w'aging a rebellious 
'artv^has pfopoty was seized on by the Goveriinierit, 

a right to his widow nev'er enjoyed any part of it; that Kmum Ali 

the j)io- obtained a grant exclusively on his own account, of the said pro- 
perry. .still perfy from Jaffier Ali Khan; that he enjoyed the profits until the 
Lrirs'u'ust'shortly before Ins death, he made the property 
institute Over by gift to the defeiuJant, in whose favour also he presented 
a regul.ir a petition, mentioning the traii'-fcr, to the Collector; and that had 
suit 111 or- Hidavut Oonisa ohtaimd the l.nuls from her mother, as stated 
der to re- j^y j|jj, plaintiff’, her name would doubtless have been registered ae 
proprietor; that W^uzeer Oonisa died childless before Kurum Ali, 
and that the failute of hens nuluced the latter to make a gift of 
the estate to the defendant; that the iilaiiriiff'had been in posses¬ 
sion merely as fdimer, and that he could have no legal claim to the 
propriet.cv niiht eitbi r under a p'ea of gift or by right of inheri¬ 
tance. Tlie .lodge, being of opinion that the phiiiitiff’ had not 
established his claim, d'smi.ssed the suit with costs. 


cover u. 


The plaintiff’ being dl^satis^icd with this decree appealed from 
it to the Provincial Couit, and the defendant decea-ing shoitly 
after the appeal was admitted, was succeeded in the cause by his 
son Raja Chuttcr Singli. In that Court two other claimants 
appeared, namely, the sister of Kurum Ali Khan and her daughter, 
who alleged that the estate was an anccstrel one; that they weie 
co-heirs with Kurum Ali, and had consequently a right to succeed 
him by tlie law of inheritance. 

Tlie Judges of the Provincial Court were of opinion that the 
circumstances stated by the pl.iiutiff’ and defendant in the Zillnli 
t^ourt weie^sufficicot to invalidate the picas of gift set up hy each 
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party; that the proprietary ris;ht of the person, from whom the iStfi. 

plain titfalleged that he received the gift, was notestaiihshed, and - - . 

that consequently it could not oiierate. to vest a right in him ; that Raja Clmt- 
he could tiaveno claim on the score of inheritance, inasmuch as his Singh, 
Wife Wuzeer Oonisa died before lu r fatlier, and that ihe claim 
of the defendant was not admissible, it being incredible ihatmudAli. 
Kurum All should have made a gift of his property to a Hindoo. 

Adverting to these circumstances, the appeal was dismissed, and 
the decree of the Zillah Couit leversed. Air order was passed 
directing that the estate in dispute should be put into the posses* 
sion of the sister of Kurum All, and in her default should go to* 
her daughter. It was at the same lime provided, tliat nothing 
contained in tlic decree was intended to prevent any other persons 
from claimiii!!’ as heirs. The costs in tlie Provincial Court weie 
declared payable by the parties respectively. 

Both parties being dissatisfied with this decree, appealed to the 
Sudder Dewanny Adawlut, but the appeal of Raja Chntter Singh 
having been first preferred, was admitted, and it was not con>i- 
deied necessary to the decision to admit that of Shah Moohurn- 
imid Ali. The sister of Kurum Ali had died in the interim, and 
her daughter also did not appear. The brother of Kurum Ali 
presented a petition to the Sudder Dewanny Adawlut setting forth 
lier death, and claiming the entire estate as being the sole surviv- 
iiig heir. 'I'he Fourth Judge (R. Ker) was of opinion that the 
(JfLroe of the Provincial Court awarding tiie estate to the heirs of 
Kniuin Ali should be reversed. He considered that fiom the 
evidence adduced it was clear that tlie lespondent had held the 
estate in farm, not as proprietor ; and independently of the 
documentary evidence adduced in support of the deed biought 
forward by the appellant, the fact of tlie lespondent not having 
sued for more than ten years after tlie date of it, was sufficient to 
establish its authenticity. 

When the cause came on before the Senior JiVlge (J. H. 
Hai'iiiiiton,) the original documents relative to the deed of gift 
pui porting to have been executed in faiour of the appehant’s 
father were leqiiired from the Board of Revenue. It appeared 
that they bore date only one month previous to the death of 
Kurum Ali, and that they were not produced nniil after the death 
of that person. The Senior Judge was of opinion, that from these 
circumstances much su>picion attiiclicd to the deeds brought 
foiwardby the appellant, but adverting to the fact of the original 
claim of the respondent being fouinletl on the hibhanameh purport¬ 
ing to have been executed by Hidayiit Oonisa ami Ins possession 
iimier it as proprietor, and he having failed to establish his title, 
the Senior Judge considered that there was no necessity for 
enquiiing into the authenticity of the deed of gift set up by the 
appellant, but tliat should any heir of Kurum Ali Klian come 
forward and institute a regular suit against the appellant to recover 
the estate, on the plea that the deed of gift was not authentic, it 
would then become necessary for the party in possession to prove 
its authenticity. A final decree was passed accordingly, adjudging 
that the estate in dispute should be restored to the ajipellant, and 
tliat that part of tlie decision of the Provincial Court which 
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nullified the deed of gift in favour of the appellant, and decreed 
the propel ty to the heirs of Kuriim All Khan, should be reversed. 
The costs weie made payable by the parties respectively. 


1816. 


MUSSUMMAUT BAN00 BEEBEE, (Widow of Khoonkar Nook 
” 77 Bc'ksh, deceased) and CHAND BEEBEE, Appellants, 

versus 

FUKHEROODEEN IlOSEIN, (Minor,) through his Guardian 
Moon iTMMUD Tuqee, Respondent. 


A kaheenna- 
weA ordwd 
of marriage 
nelilemeiit 
l)y A hus¬ 
band to his 
junior wife 
for a moie¬ 
ty of his 
estate, held 
to bo of no 
avail in 
taw, it ap¬ 
pearing 
that lie had 
previously 
settled his 
entire e$- 
taie on his 
senior wife; 
and that the 
deed in 
question 
bad been 
executed 
without her 
permission 
duly ob¬ 
tained ; 
and a deed 
of gift by a 
person to a 
minor re¬ 
ceived into 
her fanuly 
as an a- 
dopted son, 
for proper¬ 
ty of which 
possession 
was nut 
delivered 
at (be time 
of the gift, 
or during 
tlic life of 
the donor, 
who retain¬ 
ed posscs- 
iiuQ of it 


THIS was an action brought in formd pauperis, by Khoonkar 
Noor Biikhsh,iii the Zillah Court of Kajshaliye on the 1st of July 
1807, (but afterwards removed under the piovisions of regulation 
8, 1813, into tlie Provincial Couit of Moorshedabad, against 
Mussumtnaut Chand Beebee and Fukheroodeen Hosein, to 
recover a 7 ana, 8 cowrie shate of mouzas Puliar, &c situated in 
pergunna Selbaras; of which the annual produce was stated at 
15,009 rupees. '1 he plaintiff’sued as heir to his deceased sister 
Sajidoonissa, on whom he alleged the lands in question, willi the 
exception of a 4 ana sliare of kismut Melanchee, her ancestrei 
property, had been settled in lieu of dower, on the occasion of 
her marriage in 1207, B. S. with Aboo Tulib Chowdhry also 
deceased. 

Chand Beebee, the junior widow of the said Chowdhrv. pleaded 
a light to a moiety of the estate claimed by the plaintiff under a 
(teed of inariiage settlement executed by the Chowdhry m her 
favor on the 29ih Srawun 1210, B. S., and an ikrarnameh dated 
the 19th of tlie same month, alleged to have been executed in her 
favor by S.ijidoonissa, the purport of which was as follows: 
“ 1, Sajidoonissa lieieby give inv husband Aboo Talib permission 
to settle upon I\lu.^!-llmmallt Chand Be.cbee, in lieu of dov'cr, a 
moiety of the binds which lie settled on me at the time of our 
marriage m 1207, B. S." 

Fukheroodeen llosein (through his guardian Moohummud 
Tiikee), pleaded a right to the entire estate possessed by Saji¬ 
doonissa, allegintr that Aboo 'I'alib settled his entire estate 
upon Sajidoonissa in lieu of dower, in 1207, B. S.; that having 
no children tliey leceived him into their fainilv as an adopted 
son; that on the demise of the sail Cliowdhrv in 1210, B. S., 
Sajidoonissa was registered as sole pioprietor of tlie lands 
posses.'cd bv him; that in 1211, B. S. she made over to him the 
whole of her p'ossessions by a hibbanuvieh or deed of gift; that 
he was in that year registered as proprietor of mouzas Bandole, 
Ac. comprizing the portion of the estate situated in Zillah 
Dinagepore; that an accident occuned which prevented his name 
being recorded in tlie registry, as pioprietor of the portion of the 
estate situated in Zillah Kajslialive, iluiing the life-time of Saji¬ 
doonissa; that on the demise of that peison, Chand Beebee, 
in collusion with his mokhtar Slieb Sunker Neokee, procured her 
name to be registered jointly with his as propiietor of the lands 
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lituated in Rajshahyc; and that as the ikrarnamek pleaded by 1816. 

Chand Beebee was not an authentic document, the kaheen~nameh, - - 

or deed of marriaije settlement, granted to her by Aboo Talib, in behalf 

could not avail in her favor against bis claims under the hibbanameh *^be said 
, . , ® minor, held 

abovementioncd. to be valid 

The plaintiff denied that the hibbanameh could be any bar to and com- 
his claims, alleging that Fukheroodeen Hosein had never re-l'lctein 
ceived possession under the gift; and that accordingly the 
was not complete and was invalid. thattbo 

It appealing on a reference to the ^aieen-nameA executed bv father of 
Aboo Talib Chowdhry in favour of Sajidoonissa, that the said the said 
Cbowdhry had thereby settled upon her the whole p‘"op®*‘ly 
possessed by him in lieu of dower: It further appearing from ^ 
evidence adduced by Fukheroodeen Hosein that Sajidoonissa a portion 
was III 1210, 13. S., registered as sole proprietor of the lands“ 
possessed bv her husband, and acknowledged as such by the 
Boaid of Keveiiue; that in 1211, B. S., she made over her entire that 
estate (inchnlinz her ancestrel property), to him by a hibbanameh, instriimeot 
or deed of gift, and caused his name to be substituted in the'"‘‘jeeted, 
registry as proprietor of the lands situated in Dinagepore; sijcifpr<)!. 
th It stie aftei warils, until the period of her death, held possession p^riy being 
of tlicse lands, and of tlie lands aiiuated in Rajshahye,as guardian imalid in 
ill his behalf, the Provincial Court of Moorshedabad considered Moohum- 
that the possession of Sajidooni<8a, as guardian on the pait 
Fukheroodeen Hosein duiing his minoiity, was sufficient to give 
letial \alidny to thecift; and that, accordingly, the plaintiff could 
not mnintaiii atiy right to the l^ds in dispute as heir of his sister 
Saji'looiiissa ; and uisuiissed his suit with costs. 

It being established by the evidence tIratCliand Beebee presented 
a petition to the Collecior of Kajshahye on the 29th of Febiuary 
1804, the prayer of which was that she should be registered as 
proprietor of a moietv of the lands possessed by her deceased 
husband in viitue of the deed of marriage settlement executed 
by him iii her favour; that Sajidoonissa piesented a petition to 
the Collecior on the same date, praying that her name should be. 
substitnteil in the registry in the room of that of Aboo'I'alib, as 
proprietor of the cuiliie estate held by him, in virtue of her deed 
of mariiage settlement; that the Collector then called on the 
widows to adduce proof of then resiiective claims ; and that Chand . 

neither produced nor made any mention whatever of the tkrar- 
nameh filed by her in the present suit, but merely exhibited the 
kabcen-nameh executed in her lavoiir by Aboo Talib: It being 
fill ther established bv the evidence, that the Collector on the Pith 
of March 1804, ordered that the name of Sajidoonissa should 
be substituted in the registry in the room of that of Aboo Talib, 
and referred Chand Beebee to the Ciyl Couit for the determination 
of her claims ; and that she did not avail herself of the assistance 


of the Court until after the death of Sajidoonissa, which occurred 
nearly three years subsequent to the date of the Collector’s older; 
and It moreover appearing on compatison of the name of Sajidoo¬ 
nissa affixed to the ikrarnumeh set up bv Chand Beebee, with 
Sajidoonissu’s ascertained signature on other documents, that it 
differed mateiially from them, the Piovincial Court of Moorshe- 



182 


CASES IN THE SUDDER DEWANNY ADAWLOT 


1816. dabad considered tlie ihrarnameh on which the claims of Chand 
Miissum rested to be inadmissible, and rejected her claim with costs, 

maul Ba- ^^'*^*^* j'^dsrment was acconhiijily j^iven in the Provincial Court in 
ai»o Bee- favour of Fukheroodeen Hosein. Chand Beebee, appellant, being; 
hec and dissaiisfied with this decision, preferred an appeal to the S-udder 
Beebee ; Adawlut, estimating her claim at 7,504 rupees, 8 anas, 

Fiiklie-’ *' annual produce of a moiety of the lands in dispute, 
rooileen Cn appeal by Noor Bukhsh from the above decision to the 
Hosein. Suclder Dewanny Adawlut, he still allegeri that the seizin of the 

donee was necessary to render the gift complete; that the res¬ 
pondent had never been seized in the lands constituting the gift; 
of winch, he alleged, that Sajidoonissa liad retained possession 
diiringher life-time, and had even aliened portions by bye-bil-wuffa, 
notwithstanding that the father of Fukheroodeen Hosein was 
then alive. He fuither insisted that the ancestrel property of 
Sajidoonissa included in the deed of gift consisted of a 4 ana 
share ofMelanchee, a joint and undivided estate; and that 
a gift of such property was invalid under the Moohiimmudan law. 

It appeared to the Sudder Dewanny Adawlut, that the claims 
of the parties in this case divided themselves into three distinct 
heads : 

1st, The claim of Chand Beebee, appellant, junior widow of 
AbooTalih, to a moiety of the estate possessed by her husband, 
under her deed of marriage settlement, and an ihrarnameh alieged- 
to have been executed in her favour by Sajidoonissa. 

2d. 'I'he claim of Fukheroodeen Hoosein to the entire estate 
possessed by Sajidoonissa, under ^ deed of gift granted by that 
person to him. 

3d, The claim of Noor Bukhsh, as heir at law, to the entire estate 
held by his sister Sajidoonissa. 

The Court accordingly, with the view to determine the points of 
Rloolmmmudan Jaw connected with e.icli case, referred the papers 
and proceedings to their law officers, and proposed the following 
questions for their opinion: 

1st, In the event of it being estal'lished that Sajidoonissa exe¬ 
cuted the ihrarnameh pleaded by Chand Beebee, will the latter, 
under the granted in her favour by her late husband 

Aboo 'I’alib, be entitled to a moiety of the lands in dispute, which 
• had been previously settled on Sajidoonissa at her maniage in 

lieu of dower? 

2d, In the event of its being established that Sajidoonissa 
did not grant the ihrarnameh set up by Chand Beebee, will the- 
latter, under the kabeen-nameh in her favour, be entitled to a 
moiety of the lands in question, which bad been previously settled 
upon Sajidoonissa at her marriage in lieu of dower, but of which 
Aboo Talib retained possession duiing his life time? 

3d, In the event of the hibbanameh executed by Sajidoo- 
rissa in favour of Fukheroodeen Hosein being established, 
if it should appear that she caused him to be registered a» 
proprietor of some of the mehals specified in the deed of gift, and 
not of the rest, which remained registered in her name and pos¬ 
sessed by her until her death, which occurred about three years, 
subsequent to the date of the deed of gift; and if it should also 
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appear that she during: that period granted deeds of hiie-hil-wuffa tSi®* 
in her own name for portions of the said mehals fwiiich was in 
proof): will such possession by Sajidoonissa on the part 
rukheroodeen Hosein, a minor, and received into her family Bee- 
as an adopted son, be sufficient to render the gift complete, not-bee and 
withstanding that the father of the minor was alive at the time’^^hand 
or in consequence of his name not having been recorded in the 
registry as proprietor of certain mehals specified in the deed 
of gift, will the gift of these mehals be considered incomplete Hosem. 
■under the Moohummiidan law 1 

4th, If it appear tliat kismut Melanchee, wherein the ancestrel 
property of Sajidoonissa was situate, was held as a joint undi¬ 
vided estate by her and the rest of the shaiers at the time of the 
execution of the deed of gift; is the gift of such property valid or 
otherwise under the Moohummiidan law ? 

5th, If Sajidoouissi died leaving a brother and a sister, to 
what shares of her propeity would tliey be respectively entitled ? 

Nujjumoodeen Khan, the late Canzee ool-coozaty differed m 
ojiinion from Mooftees Serajoodeen Ullee Khan (present Cauzee- 
ool-coozat) and Moohummud Rashid, as to the Moohumniudan 
law on the points specified iu questions J, and 3. 

His fatwa, which in other respects corresponded with the futwa 
of those officers, was as follows : 

1st, A boo Talib Chowdhry was not competent to make over any 
part of the property in question to Cliand Beebee, without per¬ 
mission obtained to that effect from Sajidoonissa, on whom he 
had previously settled the whole of the said property in lieu of 
dower; because the said property belonged exclusively to Sajt- 
doonissa; if however Sajidoonissa executed an ikrarnameh in 
favour of Cliand Beebee, thereby granting permission to her 
husband Aboo Talib to make over a moiety of the property in 
question to the latter, in lieu of dower, and Talib Chowdhry, 
with the peimission of Sajidoonissa so obtained, settled a 
moiefv of the said property oii Chand Beebee; such act is lezal 
and valid, it lesembles the act of an agent duly confirmed by his 
constitiu nt. 

2d, If the kabeen-nameh, in favour of Chand Beebee were exe¬ 
cuted bv Aboo Talib, without permission obtained to that effect, 
fiom Sajidoonissa, on whom he had previously settled his oiitiie 
est ite at her marriage in lieu of dower; Chand Beebee cannot 
maintain any right to a moiety of his estate under tirat hibbana~ 
nieh, even although the lands in question remained in the posses¬ 
sion of the Chowdhiy during his life-time. 

3d, In the event of the gift by Sajidoonissa in favour of the 
minor in question (who was received into her family as an adopted 
Bon), being established, if it appear tli.it the said minor was 
resristered as pioprietor of certain mehals specified in the deed of 
gift, and not of the rest, which were registered in the name and 
rcraaiiied m the possession of Sajidoonissa subsequently lo the 
date of the kibbanameh ; the validity of such a gift is a disputed 
point ainoiiir the learned, some of the doctors, such a-^ tlie authors 
of the Hednya, Kifaya, Buhroorrniq and others, maintain, 
that if a persoa make a gift of a thing to a child who has been 
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1816. received into his family as an adopted son, and whose father is 
~ alive, the possession by such person in behalf of the infant is 
rnaur*^' legal validity to the gift. Others asrain, as 

noo Bee- Birjindee and the author of the Jama Ramooz, contend that it is 
bee and sufficient, and futwas upholding the validity of such a gift have 
Cliand been delivered. But as it appears in the present case that Saji- 
FiiuiT’ * doo'i'ssa, subsequently to the date of the hibhanameh, aliened 
roodee'n portions of the estate by deeds of bye-bil-wuffa granted in her own 
Hosein. name; this circumstance affords pioof of her havinur retracted the 
gift: and a gift may lawfully bentracud with the consent of 
both paities, or by a decree of the Cauzee; and the gift cannot be 
upheld. 

4th, If the ancestrel property of Sajiiloonissa, included in the 
deed of gift, be a share of a joint and undivided estate, tlie gift 
theicof (in consequence of no partition having been made) is 
invalid. 

5ih, If Sajidoonissa shall have died leaving a brother and a 
sister, by law two-thirds of her property fall to hei brother, and 
the remainder to hot sister. 

The answers delivered by the Moqftees to questions 1, and 3, 
were as follow: 

1st. Aboo Talib Chovvdhry was not competent to make over any 
part of the property in question to Chand Beehee, without [lermis- 
sion to that effect obtained fiom Sajidoonissa, upon whom he had 
previously settled the whole of the said property in lieu of dower; 
because the said piopcrty belon^ied exclusively to Sajidoonissa. 

And, admitting that Sajidoonissa executed the iltrarnavieh 
pleaded by Chand Beebee, still, according to the law, a setilemeiit 
made by Aboo Talib upon Chand Beeliee, under the permission 
contained in that deed, would not be valid, unless ciich settlement 
were subsequently confirmed by Sajidoonissa; and this does not 
appear on the record. 

3d, In the event of the deed of gift by Sajidoonissa in favour 
of Fukheroodeen Hosein being established ; if he shall have been 
registered as proprietor of a portion of the lands therein specified, 
and have received possession thereof, the gift is valid and complete 
with respect to that portion of the l.mds, piovided he was endowed 
with reason at the time of seizin : hut, with respect to the com¬ 
pletion of the gift of that portion of the lands which was not 
registered in his name, and of which Sajidoonissa held possession 
during her lifetime, the doctors have diffeied in opinion. Some of 
them maintain that possession by the donor in behalf of an infant 
adopted into his family, whose father is alive and forthcoming, is 
insufficient to render the gift complete; but, that if the father of 
the infant be dead or not foithcoming, it is sufficient. Others 
again contend that it is sufficient; the modem doctors, such as 
the authors of the Jama Ramooz, Birjindee^ Doorur Mokhtar, 
and Ibrahim Shakee, have recorded in their works extracts from 
the Moozmirat, Futawa Qohistanee, Mooltuqut, and other cele¬ 
brated works, wheiein it is mentioned that futwas have been given 
upholding the validity of a gift, where possession has been taken 
in behalf of a minor by a person into whose family he may have 
been received as an adopted son. The doctors, on the other hand. 
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who dissent from this opinion, are unable to cite a sins^u-case.de- 1816. 
tfrmiried in conformity with the doctrine held by them. Supposing: ■ 

then that tlie gift was established and complete, Sajidooiiissa 
could not legally alien any portion of the lands constituting the „„„ 
gift by deeds erf bye-hil-wi(ffu\ should she have done so, the gift bet* and- 
will not on that account be annulled. The circumstance 
Sajidoonissa having aliened portions of the lands constituting 
the gift, can in no wise be held to be proof of the retract ition of 
the gift, for a gift can only lie retracted with the consent of both Hoseiu. 
parties or by a decree of the Cauzee; and the proof of the 
retractation of a gift must be clear and positive. 

Noor Bukhsh demised at this stage of ihe pioceedings, and his 
widow Banoo Beebee appealed to piosecuie the appeal. In con¬ 
sequence of the difference of opinion between their law ofHcers, 
the Court directed both of the answers above recorded to be 
submitted to Moulovee Hamidoollah (who, on the demise of Nuj- 
jiimoodcen Khan and the consequent promotion of .Serajoodeen 
Ulee Khan to the office of Cauzee-onl-coozdt, had been appointed 
one of the Mooj'tees of the Couit), for an exposition of the law on 
the disputed point, and directed the present Cauzee-ooi-coozat and 
Mooftee Muuhummiid Rashid to leconsider iheir opinions. The 
J.ist two officers saw no reason to depart from their foinier opinion. 

Tlie answer deliveied bv Moq/lfee Hamidoollah to qne-tion 1st 
exactly corresponded with that delivered hy tlie present Cauzee-ool- 
cooznf^, Serajoodeen Ulee Khan and Mooftee Moolmminud 
Rashid. His answer to question 3d was as follows: 

In the event of the deed of gift by Sajidoonissa in favour of 
Fukheioodeen Hosein a minor, who had been adopted into her 
family, being established; if tlie said minor were registered as 
jiroprietor of some of the lands specified in the gift dining the 
lifetime of Sajidoonissa, and if Sajidoonissa shall have held 
possession of the rest of the lands subsequent to the date of the 
deed of gift, notwithstanding that the fatlier of the minor was 
alive at the time: with res()eot to the vuliility of such a gift the 
doctors have differe,d in opinion. The majority of the doctors 
consider siicli a gift to be valid and complete: amongst these are 
Suddeii Shaheed, Fukher ool Islam, Q.izee Khan, the aiuhor of 
the Wiqaija, Sudder oosshereeut and Sheikh ool Islam. The point 
has moieover been deletmined agreeably to tins doctiine, as will 
ap[)ear on a leference to the Futawa-i Couzee Khan, Futawi-i 
Aaluntgceree, Jama Ramooz, and other books of law. Among ihe 
doctors, who maintain that such a gitt is invalid, aie the authors 
(-f the Izah, Tujreed and Hedaya : but as the majority and the 
most celebrated of the doctors liave determined tlie point in favour 
of the validity of the gift, their opinioa is to he adopted in prefeieuce 
to the opinion of the others. The circumstances of Sajidoonissa 
having subsequently to the date of the deed of gift aliened portions 
of the land constituting the gift by deeds of bye-hil-wuffa iu her 
own name, cannot be held as proof of the retractation of the dee<l; 
for a deed can only be retracted with the consent of both panics 
or by the decree of the cauzee, whereqf proof is wanting. 

The Court of Sudder Dewanny Adawlut (present J. H. Haring- 
ton and J. Fombelle), on consideration of the evidence of the 
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evidence of the case and tlie answers of their law officers, ob¬ 
served that they eiuirely concuired in opinion with the Provincial 
Court of Moorshedaliad, that the ikrarnameh pleaded by Chand 
Bcebee was not an authentic document, and that therefore 
Cliand Bcebee could m t, under the Moohutnmudan law, maintain 
any claim to a moiety of the estate in dispute, in virtue of the 
• kubeen-nnmeh executed in her favour l>y Aboo 'I'alib. 

'I hev fnithei observed, that as the authenticity of the ikrarnameh 
in questiipii was not established, it was unnecessary to come to any 
decision upon tlie point of law stated in question 1st, lespectinjj 
whicli their law officers had difleied in opinion. 

Under these ciicnmstances, the Court of Su-lder Dewanny 
Adawlut contirmed that [)art of the decree of the Provincial Couit 
of Moorshedabad which piovided for the rejection of the claims 
of Chand Beebee, and dismissed the apfieal with costs. 

With lespect to the claim of Fukheroodecn Hosein, in viitue of 
the hibbannmeh executed by Sajidoonissa in his f.ivotir, the Coutt 
of Siidder Dewanny Adawlut recoidcd their opinion as follows : 

“ It appears to be cleaily established by the evidence adduced, 
that J^ajidoonissa received the respondent (a minoi) into her 
family as an adopteil son, dining the life time of her husband 
Aboo Talil); that on the demise of her husband in 1 210, B. S., she 
hpcame sole proprietor of bis estates in virtue of her deed of 
marriavre settlement; that on the l.'Ith Jeyte B. S , she 

granted a hibbannmeh or deed of gift in favour of the said minor 
for the entire estate possessed by her; that he was registered as 
propiietor of a poition of the lands specified in the deed of gift 
situated in Zillah Uinagepore, in the month of AssiHof the same 
year; and that he was never seized in the remaining portion of 
the lands specified in the said instrument, situated in Zillah Rnj- 
shdlive, whereof Snjidoonissa letainedpo ssession during her life¬ 
time, and aliened portions by bije-bil-wuffu, in her own name. On 
consideration of the answeis delivered by the law olficeis to the 
questions piopose I to lliern by the Coiiit, it is clear that the gift 
of tiie lands situate in Zillah Dinagepore is valid and complete, 
as the seizin of the donee lias been established ; but, it appears 
that the validity of the gift with respect to the lauds situated in 
Zillah Rajsliahve, in which ihe donee was not seiz' d during the life¬ 
time of the donor, is a di.sputed point among tlie learned : as, how¬ 
ever, P'.e majoiity of the iloclois, (in whose opin on the present 
Cauzee-ool- Covzat and two Monftees of the Cmii I coincide), inain- 
t.nn, that the possession held by Sajidoonissa, iii bciialf of the 
said minor, who liad been adopted as a son into her f.iinily, was 
sufficient to give legal validitv to tbe gift, notwitlistaiKlmg that the 
father of the child wa^ alive at the time ; and that the alienation by 
Sajidoonissa of poitionsof ilie estate, dining the time she bebi 
possession theieof on the part of tbe saiil minor, cannot annul the 
gift, or be considered as [iioof of the retractation of the gift; tlie 
Couit consider it just and equitable that the decision in this case 
should be guided bv the opinion of the majority of the doctors; and 
accordingly that bukheroodeen Hosein should be put in posses¬ 
sion of the portion of the lands spei ified in the deed of gift, 
situated in Ilaj-shahye. It further appears to be established by the 
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evidence adduced, that the ancestrel property of S--«jidooniRsa 1816. 

consisted of a 4 ana share of mouza Melanchee, a joint and uu- • 

divided estate, of which a partition was never made . but, 

law officers of this Court have declared tlie gift of such property 

to 1)6 invalid, the respondent cannot maintain any riiiht under the bee nnd 

hihhanamek above mentioned to tiie said propeity, of which under Chand 

the futiva, two-ihirds will fall to Noor Bukhsh, the biotlier, and 

the remainder to Khoorsheid Beebee, the sister of Sajidoonissa.’’ 

At this stage of the proceedings, the vakeels of Fukheioorleen iiosem. 
lloscin,on being (piestioned, slated that their constituent had been 
in possession of tlie 4 ana share of the ancestrel piopeity in ques¬ 
tion evei since the rlate of the death of >’ajidoonissa, and a; the 
same tune alleged that he could not, under the Mooliutnmndan 
law, be compelled to surrender accounts 1 1 the hens of Siijidoo- 
nissa of the niesiic profits derived from ihe said share, as the 
autlienlicity of the deed of eift executed by Sajidoonis>a in his 
f'avoui was cst.iblishcd ; as it was obviously the intention of the 
donor that all her propeity, both ancestrel and acquired, shculd 
be included in the gift; and as the donor had omitted to take the 
neces>ary steps to lender the gift of the said propeity complete, 
solely in conse iiience of her ignorance of the provisions of the 
Moohuinmudaii law. 

Under these circumstances, and also with reference to the evi¬ 
dence of the case, they expressed a hope tliat the law officers 
should be called upon for an exposition of the law on the following 
points 1 

1st, Whetherumlertheciicumstances stated bv them, the heirs 
of Sjjidoomssa could compel Fiikherooileen Hosein to render 
them aecomits of the mesne profits accruing from the 4 ana share 
of the ancestrel lands in question, or otherwise ? 

‘2nd, It ajipcai ing from the evidence adduced by both parties, 
that an allolment of the ryots cultivating mouza Cliinta (one of 
the moiizas compnzed in the abovementioned kismut) was made to 
tlie seveial shaiers in the proportion of their respective sliaris; 
will (lie gift of a 4 ana shaie of this mouza be valid, notwith- 
standing ih,it no actual paitiiion of the lands among the several 
shaieis ever took place ( 

The Court of Sudder Devvanny Adawliit judged proper to refer 
the-e questions to their law officeis, who delivered the following 
answeis : 

1st, According to the doctrine held by Abno Hiineefa, it is not 
incumbent on Fuklieioodeen Hosein to render accounts to the 
heirs of Sajitloonissa of the mesne profits accruing fiom the 4 
ana shaie of the kismut in question; such pecuniaiy profits, as in 
tlie case of an invalid sale, not being considered in law as the 
natural production of the lands, or as foimuig a consiilueni part 
thereof. The two disciples however maintain a contrary opinion; 
blit the point has been ruled conformably with the doctrine of 
Aboo Iliineefa. 

2nd, Under the circumstances stated in the question proposed 
by ihe Coiiit, the gift of a 4 ana shave of mouza Chinta will not 
be legal and valid, in consequence of no actual paituion of the 
lands having ever been made: if, however, the allotment of the 
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ryots amonir tHe several sliaiers was made on a reference to tfife 
Oiilta and Jumabundee papers, which are prepared on an actual 
snivey and measurement ; such allotment would amount to a 
piiifition of the lands, and on seizin beiii^ duly taken, the gift 
wonlii be complete. 

The Court of Sudder Dewanny Adawlnt observed, that the gift 
of the 4 ana share of raiuza Chinia was in valid, as the evidence 
nioiely proved that the ryots cultivating monza Ciiinla had beeh 
allotted to the several sharers in the proportion of their shares, 
and not that an actual measurement and partition of the said monza 
had ever been made. They further observed, that under the 
exposition of the Moohummtidan law furnished by their law 
offieers, it was not necessary for Fukherondeen Hesein to account 
to the heirs of Sajidoonissa for the amount of mesne profits 
leeeived by him fiom the 4 ana share of Melaiichee. 

Under tliesc ciicumstances, and for the reasons which guided 
their opinion above recorded, the Coint of Sudder Dewanny 
Adawlut passed a final decice, whu h provitled that so much of the 
decr.ee of tlie Provincial Con t of Moorshedabad as adjudtted 
possession to Fukheroodeen Hosein of the lands which had been 
settled on Sajidoonissa in lieu of dower, and of which she had 
enjoyed sole and exclusive possession, should be confiimed, but 
that so much of the said decree as provided for his being put into 
possession of the 4 ana share of a Joint and undivided ancestrcl 
estate should be reversed ; that the sud 4 ana shaie should he 
distributed amongst the heirs of Sajidoonissa as the law directs, 
and that Fukheroodeen should not be held responsible to the hens 
of Sajidoonissa for the payment of the amount of mesne piofits 
accruing therefrom. 

The order usual in the case of pauper suitors was passed with 
regard to costs. 


COI.LECTOa OF BVREILLY, Appellant, 

rers^is 

WILLIAM,CHARLES, and JOHN MARTI.N'DELL, 
Respondents. 

THIS was an action brought by the respondents in the Pro¬ 
vincial Com t of Baieillv on the 9tii of March 1814. They sued 
to recover possession of four moiizas situated in pergunna Bareilly 
and to holii them free of assessment. 

Ihe decennial piodiice of the lands was estimated at S.*!,000 
rupees. It was set fonli in the plaint, that in the year 1756, Hafiz 
R uhnmt Khan (w lio was at that time ruler of the Province of Rohil- 
cund, conlei led tlie piopeity in question on a person named Mno- 
hummiid Ashnif Klian, to liold as a transferable and hereditary 
tenure; and thai the gr.uit was confirmed liy the Nuvvaiib Vizier 
in 1776, while the province of Pohilcund was under his govern¬ 
ment; that on the 22d of April 1807, William and Cliarles 
MartiiiilcH purchased, in tlie name of the former, from Moohnm- 
mud Asliruf, three of the moiizas, namely, .Mehta Biindbowlee and 
Dundea,"and that' ab Ibe' 9Ji of July of thd same year, John 
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‘IWarfinrJell, the other brother, purchased the remaining; mouza 1816 
(Deeghii) from Mushurruf All Khan and Moohummud dhose 
Khan, sons of the grantee, who had made a gift of it to them ; that 
tlie\ h <<l since lield the mouzas in parternership until the 17th-of„ ,YViiiiaia' 
August 1813, when the CoHector issued orders for theirresumption.ciiarles, 
assessed tlie levenue, and made the settlement with a farmerJohn 
named Jyegopaul, on the grounds that the original grantee had 
died, and that the words ^apcer and inaam being used in the 
sunnuds and reports of the canoongoes, the grant was resumable at 
tbe death of the grantee, under the provisions of Section 16, regu¬ 
lation 36, 1803. In conclusion, the plaint set forth that the word 
inaam was synonymous with a/ftrwtflfAo, which is universaliyused 
to express an hereditary tenure, and that the application of the 
term/w^reer could not of itself alter the nature of tbe grant so 
as to make it a life tenure. 

The defendant demurred to the plaint, on the plea of its com¬ 
bining in one suit two grounds of action, tbe vouchers in tvhicb 
cases were distinct and of different dates ; but (as stated in reply 
by the plaintills) all the lands having been resumed by one order 
oi the Collector, the plamtifls were fully competent to include the 
wiiole in one suit. This plea being therefore over-ruled, the 
defendant alleged that it cleaily appeared from ihe goomnameh 
or certificate of the loss of former svnnvds delivered into the 
Collector’s office bv Moohummud Asliruf Khan himself, and filed by 
the j)lairitiHs, that the lands weieofthat description termed j<jgfer, 
which are iie\er hereditary; that this fact was also established 
from ihe reports of the catVoongoes and other evidence; that con¬ 
sequently the lands were resumable by Government on the death 
of the grantee, and moreover, that they were granted to Moohum- 
mnd Ashruf Khan on account of services to be performed, and 
when lie was not acting in tlie capacity of deputy to the avmil 
were farmed out by Government to other persons. 

'I he following weie among the documents filed bvthe plaintiffs: 

1st. A suvnvd bearing the seal of Hafiz Kuhmut Khan, dated the 
JOih, Rnbeeoosnnce (date of ye.ir illegthle) running thus : To the 
present and future Muttisuddies of pergnnna Bareilly’, sircar 
13iidiioon in the soohah of Siiahjehanabad, mouza Mehta ai>d 
oilieis have been exempted from assessment, and established as a 
to the exalted nolrleman Moohnmmnd Ashruf Khan, fiom 
tlie commencement of the year 1163, F. S. (or 1756 A. D.): it is 

■ desired that no opposition be made to the enjoyment of the pro¬ 
pel tv bv the person alluded to. After his death his family shall 
succeed him. 

2nd, Svnnud bearing the seal of Asophoodowla Behander, dated 
the 21sr of Mohurrurn 1190, A. H. (or 29th of March, 1776, A. D.) 
confirming Moohummud Ashruf, but making no mention of here- 
fiilaiv light, and terming the tenure inaam. 

3«l, from the flMwi/of the district to the same effect, 

dateil iwo years afterwaids. 

4ih, Sunnud from the Resident, A. Balfour, three years after¬ 
wards. 

5tli, A bill of sale from Moohummud Ashruf Khan to W. 

■ Martindeil, dated'15ib of »SM^ur 1-2^22; A. H.-(or22d of Apiil 1807,) 
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1816. selling to him mouzas Mehta and Bundhowlee for the sum of 
“ rupees, with a receipt for the amount. 

of”naroh*i to ditto, same date, selling mouza Dundea 

t-. Williaiii’ 2,200 rupees with a receipt for the amount 
rharles, ’ 7th, Ditto from Mushuiiuf All Khan and Moohurnmud Ghose 
iindjohn Khan (sotis of Moohurnmud Ashruf), dated the 2d of Jnmadeeoo’ 
Miiriifidell. i^wiil 1222, A. H. (or 9lh of July 1807) selling mouza Deegha for 
6,500 rupees. 

The defendant filed the followinsr documents; 

1st, A goomnamehf or ceitificate of a loss, heaiiiig the seal of 
Cazee. Gholam Nubee, dated in 119.5, A. H. or 1781, A. D , and 
attested by numerous witnesses, reciting that Moohurnmud Asiiruf 
Khan had come before him and staled tiiat after the fall of the 
Holiilla Government, he had been plundered of all his property, 
and among other tliini>s, that his two jnyeer suiinuds, granted by 
Hafiz Kiilimul Khan ami tlieNawaiih Vi/u-rhad in en earned off; 
and that consequently he (the cozee) had qiiestioiu d ihe chowdhries 
and <:a7toonqoes on tlie subject, and that they had confirmed the 


abi.ve st-atemi-nt. 

2nd, Arzee of Dul'ingh Rai, agent of Mr. W. Martindell, 
addressed to the Collector, and d ited the lOtli of .luly 1812, 
praying that his conslitnent's name might be registered as propiie- 
tor in lieu of that of Moohurnmud Ashruf Khau, and ofi'ering to 
produce his vouchers. 

3 1, Proceeding of the Collector, dated the 29th of Ju'y 1813, 
recitmj: tlie deposition made licfo e Idm by Nusrut Khan, son of 
Moohurnmud Ashiuf Khan, in wliieh he distincily declares that 
his father held the l.inds in question free of asses-Jinent only during 
the period in which he was employed as deputy to the autnil of 
the piovince. 

4ih, Extiacts from the t/e^SMMce or decennial reports deposited 
in the Nizamut records, wherein all the mouz.is in qnesuon are 
specified as the jageer oi Moohurnmud Ashruf Khan. 

5tli, Repoit of the record keepers of ilie Collector's olHce 
on the arzee of Dulsingli Rai, setting forth that according to 
section 16, re«ulalion 36, 1803, aW jayeers are considered as 
life tenures only, and consequently resumable on tlie death of tlic 
grantee. 

6th, Report of the canoongoes, showing that during the 
admiiiislration of the Nuwanb Vizier, while Moohiimmnd A.'sliruf 
was employed in the capacity of deputy to the itumtl, tlie lands 
in question were lield bv him exeuqit fom assessment as inaam 
and nancar, and that when not so einploved, the collections were 
made fioin them by Government ; dso, lliat the lands were in the 
possession of Mooliiimiiiud Ashruf ever since the Company 
assumed the Government. 

Several witnesses weie called on the pait of the plaintiffs, to 
prove the fact of the alleged eraiit having been made by Hafiz 
Ruhmut Khan to Mooluimmud Ashruf, and his continued posses- 
sion under it, and their evidence tended generally to the support 
of these facts. One witness, who was present when the sale was 
made to the plaintiff, W. Martindell, deposed that he (Martindell) 
refused to purchase the mouzas unless the original sunnudu wmo 
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produced; that Moohumtniid Ashruf, in reply, assured him that 1816. 
the sunnuds had been missine, but had since been discovered to “ 
be in the possession of his sons, with whom he was at variance, o^g^reiriv 
and that previous to their disagreement he had made over to them williaml 
the inouza Deegha, by pnrcliasing which, from them, the plaintiff Charles, 
would doubtless obt.iin the original title deeds ; that the purchase ""*1 
of this moiua having been subsequently effected, the title deeds ® 

were made over to the plaintiffs acc ordingly. 

The defendant adduced no witnesses, but denied the authen¬ 
ticity of the sunnud alleged to have been granted by Hafiz 
Rubmut Ivban, observing that it appeared as well fiom the 
sunnud iiself as from the goomnameh. that the tenure conferred 
was a jageer, and that these tenures not being hereditary, the 
provision for making the lands descend to the family of the 
grantees furnished a strong argument against the authenticity of 
the docmnetit in question. 

An investigation was commenced by the Provincial Judge, with 
a view of discoveiing whether the seal affixed to the grant was 
reallv that of Hafi/ Huhmiit, but it appealing from the result 
that this peisor was in tlie habit of using seals of vaiious des- 
ciiptions, nothing conclusive or satisfactory could be established. 

On the 30th of July 1814, the Senior Judge passed a decree in 
favour of the plaintiffs on the following grounds: It appeared 
from the vouchers and evidence tliat Moohnnimud Ashiuf Klian 
bad been nearly si.\ty years in posses.sion of the lands in question 
Mjageer granted by Hafiz llnhmut Khan, the sovereign of Rohil- 
kund ; that he and bis sons sold the, same to the plaintiffs ; that 
the lands had been held exempt from assessment duiing three 
successive governments ; tliat in the sunnud bearing the seal of 
Hafiz lluhniut Khan it is expressly .stated, that after the death of 
Moohummnd Ashiuf his family shall succeed him; that the 
grantees were at full liberty to sell their interests, and that the 
purchaser paid a valua'ile and sufficient consideration. The 
Collector was accordingly directed to restore the plaintiffs to 
possession, and to pay all mesne profits together with costs of suit. 

An appeal having be’n preferred to the Sudder Dewanny 
Adawlnt, and no further pleas having been adduced on either side, 
the above decree was reversed, and the Court (present J. H. Hariug- 
ton and J. Fombelle) recorded their opinion on the case in the 
following teims: “It appears that the lands in question forme«l 
the jfigcer of Moohummnd Ashruf, since dead. This fact is ad¬ 
mitted by the respondents. It IS obvious that lands comoosing a 
jogpcr remain exempt fiom assessment only during the lifetime of 
t.\\e jageerdar. After his death the jageer is resumed, and the 
lands revert to the zemindar or other mnlik, and being assessed 
according to usage and the regulations, the proprietor pays the 
revenue to Government. This is strictly in coufoi mity with ancient 
usage, and the resumption by Government of such tenures is 
expressly declared in sections 6, and 15, regulation 25, 1803. It is 
therefore inconsistent with reason to suppose that Hafiz Ruhmut 
Khan in granting a sunnud for ^jageer, or life tenure, annexed to it 
a condition that it should be hereditary. Besides, the sunnud is 
suspicious on many other accounts, 1st, there is no specification 
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1816 , of the mou?as.ia the body of the grant, or at the foot of it, aud it 

-- does not bear the signature of any public officer; ■idly, ihe itHf 

Collector pre^sion of the seal is different from that generally used ; 3dly, in 
^ thegfoownameA obtained by Ashiuf Khan himself, tlieie is no n eii- 

Charks, ’ tion ofhereditarv right; 4tiily, that sunnud was never transmitted to 
nnd John the Collector, although the respondents arlmit that tliev received it 
Alsruodcil. the time of their pui'chase in 1807 ; 5thly, had the sunnud been 
in eMstence, the respondents would undoubtedly have piesented.it 
to the Collector when they petitioned iii 1813 that tlieir names 
might be registered. Such a document cannot now be received in 
evidence, nor can any of the other pleas be admitted to establish- 
the hereditary exemption from-assessment of the lands in cjiiestion, 
which as being ajageer, or life-tenure, rau&t escheat to Government, 
on the death of the grantee.” 

The lands were therefore declared liable to resumption, and the 
costs of suit were made payable by the respondents; who weie at 
the same time informed that they were at liberty to prefer to the 
Collector any claim which they might have on the score of pro¬ 
prietary right. 


BISHONATH MITTER, and SUMBHOOCHURN MITTER 
. (Heiis of BuGu^tRUT Mitteii, deceased), and CHUN DEE 

Julyifiih. CHURN, Appellants, 

versus 

COMMERCIAL RESIDENT OF COMERCOLLY, 
Respondent. 

A enters THIS was an action brought by the Commercial Resident at 
er/^ e" Comercolly. in the Civil Court of Zillah Jessoie, on the 5ili of 
ment with August 1809, to recover from Busrhee-^rut Milter and Chuudee 
B, ncknow- Churn the sum of 2,2'27 rupees, 10 aois, 3 gundas, for bieach of 
ledginff engagement. 

be to'^mTc^r appeared that Bugheerut, one of the defendants, had been for 
for «<t- several years employed in the provision of raw silk for the icsIt 
vanersto dency *, that on the plaintiff’s adjusting accounts with him on the 
24lh Bysakh, 1214, B. S., there was an arrear to the amount of 
rupees,rupees, 13 anas, 8 pies against him, fur former advances; 
engaging and that he accordingly on the same date entered into an ikrar- 
to furni!>h name/t or Written engagement With the plaintiff, on the security of 
silk to that ot^gr defendant, to the following purport: “ I, Bugheerut, 
to clear off s^cknowledge myself in arrear for advances to the amount of 7,74^ 
thearrear rupees, 13 anas, 8 pies; 1 engage to furnish silk to the above 
within a value, and to clear off the arrear on or before the end of the pre- 
given time, jgpi month; if I dp not clear it off, 1 will pay ready money with 
agreeably to regulation 31, 1793.” H was set forth in the 
to pay plaint, that the defendant, in violation of the terms of his engage- 
ready ment had only delivered silk to the amount of l,38.i rupees, 
nouey gundas; tbat^ after dfKlncting that sum fiom 7,740 rupees, 13. 
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anas, 8 pies, there remained a balance of 6,364 rupees, 10 anas, 

10 pies, for the recovery of which a suit had already been in- ■;— 
stituted in the Dewanny Court; and that the present action 
brought for the recovery of 2,227 rupees, 10 anas, 3 eundas, due 
as penalty under the engagement, from Bugheerut and his security to rei{iila- 
Chuntlee Churn. tinn 31, - 

The defendant Bugheerut pleaded the irrelevancy of *he rules 
contained in regulation 31, 1793, to his case, and stated that die being 
sum constituting the amount of the engagement was the balance brought 
of advances made to him from time to time by the foimer Kesident^ ‘l‘® 
with whom he had not entered into any engagement whatever; 
the engagement was taken by compulsion from him by the plaintiff; n„ity gpeci- 
and that accordingly the claim of the plaintiff to penalty under fled in 
the provisions of regulation 31, 1793, and upon the said engage- 7, 
meiit, was inadmissible. He further stated, that he had furnished 
silk to the value of 1,382 rupees, 18 gundas, under the said „boireinen- 
engagement; and that his surety, the other defendant, had tendeied tioncd 
payment of the balance of money remaining due, viz. the sum 
6,364 rupees, 10 anas, 10 pies, with interest at the rate of 12 per 
cent, but that the plaintiff had declined acceptance of the same: Dew«nny 
'I hese facts were admitted. AdHwIut 


The answer ofChundee Churn agreed in substance with the above. 

Bugheerut demised at this staee of the proceedings, and his sons 
appeared to defend the suit. The Zillah Judge was of ooinioii, recover 
that as the Commercial Resident was authorised by the regulations iiuerest at 
to compel the defendant Bugheerut to enter into the above engage- 
ment with him, the plea of compulsion set up by him was 
niissibie; and that as the execution of the said engagement by baKance nf 
Bugheerut on the security of Chundee Churn was fully proved, the arrear, 
as was also the failure of the deliveries undent; the rules con j 
tallied in clause 7, section 3, regulation 31, 1793, were strictly 
applicable to the case: judsrment was accordingly given in the vnticy of 
Zillah Court in favour of the plaintiff, for the sum demanded ilw clause 
with costs against the defendants. On appeal by the defendants 
from the above decree to the Provincial Court of Calcutta, that 5 ,tied 
Court concurred in it, and it was consequently affirmed. case of A. 

A special appeal from the above judgment was admitted by the 
Stulder Dewanny Adawlut, with a view to determine the relevancy 
or otherwise of clause 7, section 3, regulation 31, 1793, to this 
case; and on perusal of the proceedings held upon the case, as 
the engagement on which the action was brought did not contain 
any specification of the clause and section abovementioned, or of 
the penalty, or of the quantity of silk to be delivered, or of the 
rate of penalty demandable on any given quantity of silk remain¬ 
ing undelivered; but merely stipulated for the delivery of silk to 
the value of 7,746 rupees, 13 anas. Spies, or on failure thereof, for 
the payment of the balance in ready money with interest agreeably 
to regulation 31, 1793; and also as the engagement in question 
was entered into by Bugheerut, for an arrear against him on account 
of former advances, and not for advances made to him at the period 
of its execution, the Court (present R. Ker and W. E. Rees), were 
of opinion that the provisions of the said clause and section were 
wholly irrelevant to the present case ; that accordingly the payment 
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1816. of the penalty therein specified could not be demanded from the 
1 appellants; and that the respondent under the said engagement 

M'^er Md entitled to interest at the rate of 12 per cent on the 

others v" of the sum constituting the amount thereof. 

Comnier- The decrees of the Zillah and Provincial Courts were accor- 
cial Rcsi- dingly reversed, and a final judgment passed for the respondent’s 
Comercol- appellants, instead of the penalty, interest at 

iy. 12jper cen# on the balance of the sum of which the 

amount of the engagement consisted. The costs in each of the 
Courts were made payable by the respondent. 


1816. RAMMOHUN sircar. Appellant, 

VCTStlS 

Aug. I9tb. JUG.MOHUN SIRCAR, Respondent. 

In a suit THE respondent in this suit made an application to the Com- 
missioner on the 14th of December, 1809, for the execution of a 

passed in his favour by the Dutch authorities on the 22d 
I), to* re- November, 1803, against Rampershaud Sircar, Ramsoondur 
cover a Sircar, and the appellant, for a 4 ana share of property moveable 
share of auj immoveable, acquired by trade while the defendants were in 
acquired hv father, and an aumeen v/as on that date 

trade while appointed with the defendants to make a partition of the property 
they were in question. 

Commissioner, on the 20ih of April 1812, after inspection 
his*f^hVr, reports and accounts submitted by the aumeen, ordered 

a judgment respondent should be put into possession of a 4 ana share 

was giveu of the landed property as divided off by the aumeen, and should 
ofA'^s'ib defendants the sum of 9,074 lupees, 6 anas, 

sequentty' gundas, with interest at the rate of 12 per cent, that sum 
toexecii- appearinj to be the balance due to him after deducting different 
tion being sums, which he admitted from time to time to have received from 
sued out thedefendants. Rampershaud Sircar and Ramsoondur Sircar being 
tiff 1 )'*** dissatisfied with the adjustment of accounts adopted by the Corn- 
claims missioner, preferred an appeal from the above order to the Court 
exemption of Sudder Dewanny Adawlut. Rammohuii Sircar, the other de- 
from res- fendant, did not become a party with them in the appeal, but 
under tb7 Fcsented a petition to the Commissioner, setting forth that his 
said decree, father died when he was a minor ; that the other defendants (his 
on the plea uncles) with whom he resided had taken possession of all his 
he'noHii" ^***'^’®''** wealth on his behalf; that he had defended the suit merely 
fad?e*r^iad *" himself with his uncles, and to obtain their 

ever been good will; that the claim of Jugmohun could in nowise attach to 
ill partner- him, as neither he nor his father had ever been in partnership with 
ihc'faiber Jugmohun; and praying that his uncles should be 

of a" tbw responsible for the whole sum awarded to Jugmohun. The 
pica held Commissioner declared the plea recited in his petition to be 
to be iu- iuadiaissible; and ordered that he should forthwith pay the prO' 
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portion of the amount due by him to J ugmohun under the aforesaid 1816. 

decree. -- 

Rammohun preferred an appeal to the Sadder Dewanny admissible, 
Adawlut, on the grounds stated in the above petition: It ap- 
pearing that the appellant had jointly with the other defendants iygg„ 
defended the suit; and that no mention had been made by him at any 
in any former stage of the cause, of the circumstances which his former 
petition recited, the Court (present R. Ker and G. Oswald), pr"ceed- 
of opinion that the plea adduced by him was wholly inadmissible, i„gg, of 
and accordingly dismissed the appeal with costs. thrcircum* 

stance wbich-il recited. 


RANEE KISHENMUNNEE, (Widow of Gourhuuhee Bhose, 1816. 

deceased), Appellant, —-- 

versus Angr. 29lh. 

MR. BATTYE, (late Collector of Dacca Jelalpore,)Respondent. 

THIS was an action brought by the respondent in the Zillah In an ac- 
Court of Dacca Jelalpore, on the 16th of May 1807, against Rug- tmn 
goonath Chuckerwurtee, Gom hurree Bhose, Nundcoomar and 
Chundunnerayon Sein, for the recovery of the sum of‘2,639 rupees, f,om the 
2 anas, alleged to have been embezzled by Iluigoonath Chucker- sureties of 
wurtee, while he held the situation of stamp mohurrir. It was set “ stamp 
forth in the plaint, that Rugsoonath Chuckerwurtee had aP‘pf 
pointed to the situation of stamp mohurrir on llie security of the money 
other defendants; and that the present action was brought for the alleged lo 
recoveiy of the above stated sum embezzled bv him from the 
proceeds of the sale of stampt paper while he held the situation hy *7,fm^** 
in question. The defendant lluggoonath appeared, but did not from the 
plead to the suit. proceeds 

The defendant, Gourhurree Bhose, admitted that he had become 
security for the defendant Ruggoonath, at the time of his being 
appointed to the office of stamp mohurrir by the Cal lector, Mr. pi(.a urged 
Massie, and that his security bond had never been actuallv can- by one o£ 
celled; but pleaded, tliat as his security was rejected as insuffi- 
cient by the Collector who had succeeded to Mr. Massie, and as 
Nundcoomar and Chundunnerayon Seiii had become securities in ties having 
his stead, he had then obtained a virtual discharge from all future been ob- 
obliij;atiun and responsibility. tnined 

The defendant, Nundcoomar, admitted tohave become security 
for Ruggoonath at the period specified by Gourhurree Bhose : but dertaking, 
alleged that his security having been rejected as insufficient by the on account 
piaintid', on his appointment to the collectorship, Ruggoonath 
tendered the security of Chundunnerayon, which was approved of; considered 
and that consequently Chundunnerayon having become solely and insufficient, 
exclusively responsible for Ruggoonath, he had been virtually does not 
discharged from his undertaking. The defendant Chundunnerayon 

did not appear. eiemption 

Gourhurree Bhose demised at this state of the proceedings, and from his 
his widow (the appellant) appeared to defend the suit onuiaal 
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1816. The Zillah Judge observed, that fresh security had probably been 
—;— demanded from Ruggoonath in consequence of Gourhurree’s com- 
the^'ecT"’ absence from the district, which was in proof, and was of 
ty bond opinion, on the grounds of its being stated in the security bond 

ne\er executed by Cliundunnerayon, that he had jointly with Nund- 

Wmiif coomar become security for Ruggoonath, and of there being no 
ceikd^"°* made to Gourhurree Bhose in the security bond executed 

*' *■ ' by Nundcoomar, that Gourhurree Bhose had been discharged 
from all responsibility; and that the sum claimed (Ruggoonatb 
not having questioned the demand) was justly due by Ruggoonatb 
and his sureties Nundcoomar and Chnndunnerayon Sein. Judg¬ 
ment was accordingly given in the Zillah Court in the plaintiff''» 
favour for the recovery of the amount claimed, with costs from 
the estate of Ruggoonatb, or his sureties Nundcoomar and Chun- 
dunnerayoD. 

Alter an appeal had been preferred from that decision by Nund¬ 
coomar. to the Provincial Court of Dacca, he died, and hrs son 
Sheocbiinder appeared to prosecute the appeal. 

As Gouihurree Bhose was tlie original surety of Ruggoonatb, 
and as it cJid not appear on inspection of the security bond exe¬ 
cuted hy Nundcoomar that Gourhurree had been thereby dis¬ 
charged from his obligation, the Provincial Court were of opinion 
that Gourhurree was jointly with the other sureties responsible for 
tlie payment of the sum claimed. A judgment was therefore 
passed amending the decree of the Zillah Court, and directing that 
the sum claimed, with interest to the same amount, should be 
recovered from Ruggoonath, or from the heirs of Gourhuiree and 
the rest of the sureties. The costs of suit in the Zillah Court were 
made chargeable to Ruggoonath and his sureties, and tho-e in the 
Provincial Court to the appellant. Mussummaut Kishenmunnee 
being di»satisBed with this decision, presented a petition to the 
Sudder Dewanny Adawlut for the admission of a special appeal, 
which was complied with. 

1'he Court of Sudder Dewanny Adawlut (present R. Ker and 
G. Oswald) confirmed the judgment given by the Provincial Court 
on the following considerations: 

Ist, The security bond executed by the husband of appellant, 
by which he rendered himself responsible for Ruggoonath so long 
as that person should remain in the office of stamp mokurrir, or 
until he should obtain a full discharge from the Collector, had never 
been cancelled, and it did not appear that Ruggoonath had ever 
obiained a diseharee from any Collector, or that Gourhurree had 
ever delivered him up with a view to his being discharged from bia 
underiakine. 

2d, It was not established at what period the embezzlement 
trok place, nor that Ruggoonath had been discharged from the 
office of mohurrir previous to the further security of Nundcoomar 
and Chiindiinnerayon being demanded, as the appellant before 
this Court attempted to prove. 

The appeal was dismissed accordingly with costs against tlie 
appellant. 
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KISHENMOHUN BUNHOOJEA, ROOP NERAYON GHOSE 
and PETUMBER GHOSE, Appellants, 
versus 

RAMINDUR UEB RAI (Brother of Rajikdur Dm Rai, 
deceased), Respondent. 


1816. 
Oct. )7th. 


THIS was an action brought by the late Rajindur Deb Rai, tra a clnim t» 
fornid pauperis, in the Zillah Court of Jessore, on the 28th of^^overa 
April 1806, tu recover from the appellant 1,712 beegas, 8 biswas, 
hirt lands, situated in mouzas Chandpore, &c. pergunna Mah>t),at as^ 
inuodshahee. there was 


The pliiintifF stated that a 3 ana, 4 gundah share of pergunnti"" sp®«* 
IVlalimoodsliahee, which comprized the zemindaree of his fj^ereofin 

fatlur, R:ija Govind Deb Rai, was in 12Q7, 6. S., sold under aUtbebillof 
Order of the Supreme Court, and was purchased by the defendants, sale, it was 
who, under that sale, had taken possession of the hirt lands in notinclud- 
dispute, which were appointed to the service of an idol and denomi- 
Hated Deo Shewa, although there was no specification of these lands estate sold 
in the bill of sale ; and that as the sale of lands appropriated to by order 
the siiop.wt of any religious institution was prohibited by the°^***®®“' 
regiilaiioiis, the sale of the lands claimed was illegal. Cour^dis- 

The defendant, Petumber Ghose, pleaded that on the 3 ana, missed by 
4 >rimila share of perguniia Mahmoodshahee, the property of the the Sud- 
late Raja Govind Ueb Rai, being advertised for sale at auction by 
tiie sheriff of tiie Supreme Court in 1207, B. S.,he became pur- 
chaser thereof, with the exception of a single named Dhaneegrounds of 
Kaniar, will'll was purchased by the defendant Kishenmohun ; the bill of 
th.it he afterwards sold the lands purchased by him to the said 
Kishenmohun ; and that as the whole right, title and interest oftha^aflthe 
th'^' late Raja in the above specified share had been conveyed toundsboth 
them by the bill of sale, the plaintiff could not have any title to Wira; and 
the 6rrf lands claimed by him. The defendant, Petumber Ghose, 
further slated, that Kishenmohun, since his occupancy of the 
abovenientioned 3 ana, 4gunda share, had punctually discharged estate, to- 
the sum paid by the foimer zemindars for the support of the idol.gether with 
1 he answers filed by the other defendants were to the same tbe 
effect 

cucLL* and interest 

As the bill of sale (dated the 31st of July 1800,) plainly stated of the pro- 
that all the lands, both khiraj and lakiraj, included in the 3 ana, prietor 
4 gunda shaie of pergiinna Mahmoodshahee, together with the 
right, title and interest of Raja Govind Deb Rai therein, were 
thereby conveyed to the defendants, the auction purchasers ; and veyed to 
as it was admitted by the plaintiff that the defendant Kishen-tbe pur- 
mohun had since his occupancy punctually discharged the sum 
paid bv the former zemindars for the support of the idol, the 
^laim of the plaintiff appeared to the Zillah Judge to be inad¬ 
missible, and was accordingly dismissed with costs. 


On appeal by Rajindur Deb Rai from that decision to the 
Frovinciai Court of Calcutta, that Court did not concur in it. 
Doubts were entertained by the Provincial Court whether or not 
the birt lauds claimed were included in the lots sold, as there was 
Ao spsciticatioa of them io the bill of sale, and at all events it 
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1816. was considered, that as the sale of such lands was prohibited by* 

-- the regulations, the sale of the lands in dispute was illegal, and 

loohiin* not be upheld. 

Bunhoojea ^ Provincial Court therefore reversed the decree of the Zillah 
and otbery, Judge, observing that liajindur was entitled to possession of the 
V. Ramin- lands claimed. Reimbursement of costs was at the same time 
durDcbKai. jq jjg made to the claimant. 


After an appeal had been preferred by Kishenmohun Bunhoojea 
and the other defendants, from the above decision to the Suddet 
Dewanny Adawlut, Rajindur demised, and his brother Ramindur 
Deb Hai attended and pleaded as respondent in the cause. Tho 
Court of Siidder Dewanny Adawlut, (present R. Ker and G. 
Oswald), were of opinion, as the bill of sale on which the ap¬ 
pellants rested their claim plainly stated that all the lands both 
khiraj and lakhiraj included in the 3 ana, 4 gunda share of 
pergunna Mahmoodshahee, together with all the right, title and 
interest of Raja Goviud Rai therein, were thereby conveyed to the 
appellants, that they were under that instrument entitled to the 
birt lands in dispute, as well as to the rest of the estate. 

The decree of the Provincial Court was accordingly reversed, 
and judgment given in favour of the appellants. The order usuak 
in the case of pauper suitors was passed with respect to costs. 


1816. 


Nov. Idtb. 


MUSSUMMAUT RAHUT OONISSA, (pauper), Appellant, 

versus 

THE HEIRS OF MIRZA HIZUBR BEG, (deceased). 

Respondents. 


of Moo 
liummu- 
dans, 
for the 


Inasiiitbf THIS action was brought by Mussummaut Rahut Oonissa, 
awifea- in/ormd pauperis, against her husband Mirza Hizubr Beg, in the 
hnsbMd*'^ City Court of Patna, on the 19lh of July 1799, to recover tho 
both of the 11,001 rupees, in part of 100,001 rupees, alleged to have 

Sheea sect been settled on her by the defendant at the time of their marriage, 
as specified in a deed of settlement produced by the plaintifF, 
bearing date the 29th of Rubheeoossannee 1207, H. S. 

The defendant, in his answer, denied the validity of the plaintiff's 
amount of claim, and pleaded that he and the plaintiff were of the iltAeea 
her dower, persuasion ; that tlie sum of 500 rupees, mootOMji/’uf, or payable 
at a future period, was verbally specified at the reading of the 
sum of 5(10 ceremony in the Sheea form ; that the deed of settlement 

rupees was for the sum of 100,001 rupees, was executed merely in compliance' 
verbally the customs of the place and from respect to the Sheea tenets,- 

and was not intended to be of any effect; that, moreover, the 
plaintiff had by her disobedience and improper behaviour towards 
him forfeited every claim to dower, and that he was also legally 
exempted from the charge of her maintenance. 

It appearing from the evidence adduced that the parties were 


specified 
at the 
reading of 
the cere¬ 
mony in 
the Sheea 
form, but 


that a deed both of the Sheea sect; and that the marriage ceremony was read 
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in the iSAeea form, with a verbal declaration’of the dower at 500 1816. 

rupees, the City Judge considered a former decision of the City 
Court in the case of Omdut Oonissa v. Mirxa Asud All, (which of settle* 
was affirmed on -appeal to the Provincial Court of Patna), as 
precedent, and in conformity therewith passed a decree in favbur 
of the plaintiff to the amount of 500 rupees only^ ’ «zecutedby 

After an appeal had been preferred by the plaintiff from the the hiis- 
above decree to the Provincial Court of Patna, the defendant 
died, and the cause was left depending between the plaintiff and rupwa, 
the heirs of the defendant. adjudged 

The Judges of that Court, after duly considering the proceed- that the 
ings held in the cause, affirmed the judgment of the City J***^?® 
and dismissed the appeal. The plaintiff preferred a further appeal jced'was 
to the Sudder Dewanny Adawlut. After an attentive perusal of ihc sum 
the proceedings held in the cause, and a reference to the decree leg»Hy de- 
passed by them in the case of Omdut Oonissa Begum, pauper, 

V. Mirza Asud Ali, (vtdevol. 1, p. 276), it appeared to the Court 
(present R. Ker and G. Oswald), that first the reading of the 
ceremony in the Sheea form took place, when the sum of 500 
rupees was verbally declared to be the amount of dower ; that a 
deed of settlement for the sum of 100,001 rupees was subse¬ 
quently executed by the huSband, and that agreeably to the 
doctrines of the Sheea and the Soonee sects, it is optional with the 
parties contracting the marriage to fix the amount of dower either 
before or after the reading of the marriage ceremony. The Court 
therefore declared the amount of dower specified in the deed of 
settlement to be legally due to the appellant from the respondents, 
and reversed the decrees of the City and Provincial Courts. A 
final judgment was passed for the appellant’s recovering from the 
estate of her husband the sum of 11,001 rupees, being that part 
of the amount specified in the deed of settlement, for the recovery 
of which the present suit was instituted. The costs in each of 
the Courts were made payable by the parties respectively. 
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t8i6. PUDDUWCHURN MOHAPATER, (pauper), RASBEHARY, 

- JEYGOVIND and JUGGUNNATH BIDIAUHUR, 

Nor. I9tb. Appellants, 


versus 


RAMLALL PANDEY, RAMCOOMAR RAI, and 
CHAITONCHURN MITTER, Respondents. 


acUon*” THIS was an action brought by Ramlidl Pandey, in the Zillah 
hrounht Court of Cuttack, on the 5th of December 1808, to recover from 
for posses- the appellants the talook Juggunnath Pershaml, situated in per- 
sion of an gunna Peanuk, of which the annual produce was estimated at 

mortea ed rupees. 

under a^ in the plaint, that the talook claimed was 

deed of mortgaged by the defendants to the plaintiff on ti)e 9th of April 
bye-bil-‘ 1808, for the sum of 5,651 rupees, on a deed of hye-bil-wuffft 
condtiional within six months and five days; tliat on the expira- 

sftle, the 0^ ^he stipulated period, without the mortgaare being redeemed, 

period for he made application to the Collector of the district to have ids 
its redemp- name substituted in the registry in lieu of that of Puddumchiirn; 
ex°p'ired'^'”^ recorded proprietor of the estate; that the defendants Ras- 
adecree bebary, Jeygovind and Juggunnath presented a petition to tlie 
was ob- Collector about the same time, wherein they admitted the justness 
^h"'^ii"h claim, and prayed that the transfer mi»ht be 

Coiirt " niade; that the transfer was stayed in consequence of objections 
Two years urged against it by Pnddumchurn the other defendant, and that as 
after (tlie the estate had not been redeemed by the mortgagors within the 
‘n period, the sale had become absolute, and he was entitled 

the^'niMn possession. The defendants Rasbehary, Jeygovind, and Jug- 
time been gunnath, admitted the claim of the plaintiff to he just and proper, 
sold by and stated that they and the other defendants had mortgaged the 
public nuc-in question to him on a deed of hye-hil-wuffa for the sum 
appeal under the conditions specified in the plaint; that no tender of 

being pre* payment was made by them within the time limited; and that 
ferredto consequently the estate liad become his property under the condi- 
ci*al Cmin " mortgaee. They further stated, that they had previously 

theZilla ’ uiade a similar admission befoie the Collector, 
decree, Pnddumchurn, the other defendant, not having delivered in his 

from its answer until ten days after the expiration of the period limited in 
HTcorfor summons, which was duly served on him, the Zillah Judge did 

niity to ibe think proper to receive it, and on consideration of the testi- 

ruiesof mony of witnesses wlio deposed to the execution of the deed of 

regulation hye-bil-wuffa by all the defendants, and of the admission of Ras- 

17, 1806, ijehary, Jeyeovind, and Juorgunnath, it appearing to him to be 
Te'rUd" clearly established, that the estate in dispute had been mortgaged 
TheSudderby all the defendants to the plaintiff on a deed of bye bil-wuffa 
Dewanny for the sum and under the conditions specified m the plaint, and 
bow^ver estate had not been redeemed by the mortgagors within 

held the ' Stipulated time, he deemed the sale to have become absolute 
sale to to the mortgagee, and ordered that he should be put into posses- 

liavcbe- gjon of the estate. The costs were made chargeable to Puddum- 

churn. After a lapse of two years and two months from the date 
sideriog ' of the above decision, Puddumchurn presented a petition to the 


under a 
deed of 
bye-bil- 


esiate 
having in 
the mean 
time been 
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cial Court, 
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decree, 
from its 
not being 
in confor- 
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Provincial Court of Calcutta for the admission of an appeal from 1816. 
it, principally on the jjrounds of his answer not having been ;— 

received by the Zillah Juiige under the circumstances abovemen- 
tinned ; and that Court thought proper to admit the appeal. The mortgagor 
appellant admitted the general slalement; but pleaded that iheiopreft^r 
non-payment of the amount within the stipulated period did not i* * "I’P®"! 
proceed from any omission on the part of the mortgagors, but from 
evasion on the part of the mortgagee m order to render the sale I*/*,! 
conclusive; that he was an eight ana sharer of the estate in dis- .ediate 
pute, and that he was still entitled to redemption of that share. * 1*^ die 
The Provincial Court were of opinion, that as the rules pfe- 
scribed in section 8, regulation 17, 1806, had not been observed, i„„. tu i,is 
tlie ZilUh Judge was incompetent to entertain the suit; that rinht of 
under the provisions of tlie said section the mortgage was not T*®'**?' 
liriallv foreclosed ; and that the appellant was therefore entitled 
to the ledemption of a moiety of the estate: but previous to final 
judgment being given, it having been brought to the notice of the 
Court by the paities, that during the time which had elapsed 
between the date of the execution of the Zillah decree and of the 


institution of the appeal, the estate had been twice sold, first by 
piivate sale to llamcoomar Rai, and subsequently (at an infeiior 
pi ice) by public auction to Chaitonchurii for the realization of 
ai rears of public revenue, they judged it expedient to direct, that 
the appellant, instead of being put into possession of a moiety of 
the estate, should leceive fiom the respondent Ramlall Pandey a 
moiety of the |)ijrchase money which the, latter received on account 
of the lands from Ranicoomar Rai, and interest theieon at the rate 


of 12 percent, togetlier with a moiety ot the mesne profits of the 
estate during the pciiod it was in the possession of the respondent, 
and mierest theieon at the same rate; and that the appellant 
should pay to respondent a moiety of the sum advanced bv him 
on the mortgage with interest at 12 per cent. The decree of the 
Zillah Court being reveised, puigment was passed in favour of the 
appellant accordingly. 'J he costs in both Courts weie made pay¬ 
able by the parties respectively. 

Puddumchuin Mohapater preferred an appeal from the above 
decision to tlie Comt of Sudder Dewanny Ada whit, and after the 
cause had been pending for a year before that Court, Rasbehary 
anil the other rnoitgagors became parties with him in the afipeal. 
llamcoomar Rai and Cbaitoiichurn were at tlie instance of Pud- 


dumchurn summoned to attend and plead as respondents in the 
cause. The Court of Sudder Dewanny Adawliit (present R. Ker 
and G. Oswald) did not concur m the decision passed by the 
I’rovincial Court. The Court observed, that under the provisions 
of section 8, regulation 17, 1806, the Zillah Judge was not com¬ 
petent to enteitain the suit instmited by Ramlall Pandey, and that 
ttie deciee passed by him in the cause was consequently null and 
void. After fuithei observing that Uamlall Pandey had neverthe¬ 
less been put into possession of the estate in dispute under the 
said decree; and that during the period of 2 yeirs and 2 monilis 
which elapsed between the date of the execution of ihe Zillah 
decree and the institution of the appeal in the Provincial Comr, 
the estate was twice sold, first by piivate sale, and afterwarus at 
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1816. public auction, the Court proceeded to record their opinion on 

■- the case as follows: “ Ptiddumchurii took no measures agreeably 

churn *lvio the spirit of the regtilation to redt^m hrs estate: he did not 
hilpau-r'ind appeal from the Zdlah decree within the period limited 

others, v. for the admission of appeals, and he did not, when the estate was 
Rainlall advertised for sale by the Collector, dejiosit the amount of the 
balance due in order to stay the sale. The rest of the appellants 
both before the Collector and the Ziilah Judge, admitted that the 
transaction was perfectly fair and just, as far as Raralall Pandey 
was concerned, and that the sale had become absolute in conse¬ 
quence of their inability to redeem the mortgage: they did not 
join Puddumchurn in his appeal to the Provincial Court, nor did 
thev become parties in the appeal to this t.ourt until the cause 
l>ad been pending for the peiiod of a year, whereby they would 
appear to have acted in collusion with Puddumchurn. Taking 
into consideration therefore the fraud and nPiiligence apparent 
on tlie part of Puddumchurn and the admission by the other 
appellants that the transaction was fair and just, together with 
the circumstance of the sale having in fact been absolute for eight 
years, (he Court are of opinion that the appolUnls are excluded 
from all light to a redemption of their estate, and that the sele 
must be upheld.” A final judgment was therefore passed dis¬ 
missing the appeal, and annulling the decisions of the Courts 
below: that of the Zillah Couit, on the grounds of the Judge’s 
incompetency, under section 8, regulation 17, 1806, totry tlie suit, 
and of its being consequently null and void ; and that of the Pro¬ 
vincial Court, on the grounds of the sale, for the reasons above 
specifed. having been held to be alisolute. The order usual in 
the case of paupei suitors was given with respect to costs. 


18]6. 


BHOWANNYCHURN BUXllOOJEA, Appellant, 

versus 


Dec. 27th the heirs of RAMKAUNTBUNHOOJEA, Respondents, 


A Hitsa- 
nameh or 
(Ued of 
partition, 
iTiade tiy H 
Hindoo 
f.illit'r in 
H’liicli lie 
allots to 
his sons, 
portions of 
his «■sf»lt(•, 
movp.ible 
and iiii- 
moveahle, 
ancestrel 
«Dd ac- 


THE appellant in this case brought an action in the Zillah 
Court ot iheTwentv-four Pergunnasnii the 3d of .lune 1807.against 
his fathei Ratnkaunt, his brotliers G\aiaui and Aniindcliiiiid, and 
against Miissutmnaut Tar.imnuee and Mussuminaut Parbuttee, 
wives of his brother Lukhinarain. A shoit time before tlie. msti- 
tuliou of the suit llamkaunt had executed a /liss m imeh or deed 
of partition, allotting sh ires of his estate uio'. cable and immove¬ 
able, ancestiel and acquired, among his sons, for the avowed pur¬ 
pose of preventing disputes among them afterwards. 

Alter deducting a small portion of the estate for his own .support 
and for charitable purposes, the remainder of the property was 
stated and allotted as follows: 

In readv monev 41,000 rupees, (which sum w'as alleged to have 
beea euttusied to the care of hU eldest sou the plaintiif). 
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To his driest son Bhowannychnrn.. 30,000 

'I’o Gvaram. 3,834 but 

To Anundohund. ,3,733 pSoJ'*’ 

To the Wives of Lukliinarain,. 3,433 was not 

_carried 

Total Rs. 41,000 

(liirinfr Ins 
lifetime, 

In lands yielding revenue to Government, consisting m all of'isnotbmd- 
Beventy-six mouzas. ing on ins 

To Bliovvannychurn six mouzas and a half; the annual assess- 
menl on wlnc-h poitioii was !2,418 lupees, 6 anas, 4 gundas. IfV/the* 

To Gyaiam twenty-three mouzas, and a 2 ana, 6 gunda, frac-deed an 
tional sliare; annual assessment 3,337 rupees, 6 anas, 3 gundas. unequal 
To Aniindchmidtwentv-threemouzas, auda2 ana, 1-2 gunda frac-f 
tional sliare; annual assessment 3,336 lupees, 14 anas, 18 gundas. aac-rMrel 
To the Wives of Liikhinurain the same proportion; amiual immove- 


Total Rs. 41,000 


assessment 3,336 rupees, 14 anas, 17 gundas, 2 cowries. able pro- 

In lands exempt fiotn assrssineiit; I’e'ty, such 

rt. Ill 1 ‘ , disposition 

To bhowannycliuin. 226 beegas. is illegal 

I'o Gyaram,. 248 ditto. and invalid, 

'I’o Anundchuiid. . 247 ditto. as is a|so 

To the Wives of Lukhinaram,. 248 ditto. tl'ennei"**! 

In fanned lands; olpmpeity 

To hhovvaniiNchui n,. 599 heegas. arquired 

To Gvar.iin,. 575 ditto. 

To Annii(lc''und.. 570 ditto. !,*,',v’.."ki1” 

1 o the wives ot iaiklituar >in . 506 ditto. anresirel 

The (1 eed of pal tition was <liily registeied; but on an attempt propeity, 
being made to cany it into cft'ecl tins .suit was institiiied. Imd”'die 

It was set foi til in the plaint, tliat Radhakishen, the plaintiff’s 
graiKifallier. left two sons, nanirarn Bunlioojea and Kamkauiita motive, 
Bunhonjea, father of the plaintiff; tliat these two persons lived "bub is 
together on the patrimonial pioperty, and lint the former, 
active and havine a turn for hnsiness, aequned considerable pm-«'person*of 
perty by means of bis own exeilions, whereas the latter wms tin-the power 
qualified for aiiv ocenpalion, and did not assist in making any la make a 
acqii’sitiuii: that the plaintiil' traded under the direction of 
uncle Ranirani, bv meaii.s of whose assistance be acquired large 
sums <'f money, wliieb be appiopiiated to the purchase of property 
on his own account exclusively ; tiiat on the decease of his uncle 
vithoiit issue, the plaintiff's biothers being then minors, his estate 
was biought into the joint concern by Hamkaunt, and that the 
joint estate was afterwards >erv much improved by the expenditure 
of monev belonging exclusi\ely to the plaintiff or by bts exclusive 
exertions. The following weie among the objections urged by him 
against the validity of ihe deed of partition; that it was wiitten 
Without hi!> kriowledoe; that Ins flither was more than eighty years 
of age wiien he executed it, and not in full possession of his senses; 
that during the lifetime of his brother Lnkhinarain the wives of 
that person could not he legally included in the deed, as they had 
no tight to a share; that the deed included his exclusive properly; 
that the joint landed property had been much encreased by bii 
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1816. exertions, notwillistandin" which f.ict no part of that property had 
been assiirned to him; that the sum of 40,000 ru[)et’S was falsely 
and unjustly stated to be in his possession; and that the deed 
Binihodjea, ^'’’daititd rtb speciiication of the meicautile concerns or of the 
t>. Kant- patiimonial estate. 

kannt 'J'he plaint concluded by prayin" that the deed mi^ht be set 

liunhoojea. property of the value and description followinj? 

should be adjudn;ed to him ; landed property yielding revenue, 
and free of assessment, as bemsi his own exclusive ptopei ty, valued 
at 9,768 rupees, 13 anas, 4 ^iiiidas ; buihiiny;s on joint land, but 
erected at his exclusive cost, valued at riipci s 1,000, and one third 
of the joint ancestrel property, as having been improved by his 
own exclusive exertions, valued at 9,899 rupees, 5 anas, 4 truiidas, 
3 cowries. He fuither claimed to be exonerated from ilie false 
charge of rupees 40,000, said to have been entrusted to his posses¬ 
sion ; makim^ the sum total of his ciuim to amount to 61,663 
rupees, 2 anas, 8 guridas, 3 cowries. 

The defendant, iLimkaunt, pleaded in answer that heliad a right 
to make such paitition among Ins sons as he considered proper, of 
his estate leal and personal; that the allegations of the plaintiff 
with icspect to his having separate pioperty, and his having em¬ 
ployed his exclusive funds, or his exclusive industry, m the acqui¬ 
sition of the joint property, weie wholly false; that the plaintiff 
had been entiusted with the management of the landed property, 
but that the other sons had bei n also employed for the benefit of 
the family 111 different departments ; that with respect to Liikhi- 
narain,he had been excluded on account of his extravairarice and 
bad conduct, and his share assigned to his wives, in order that he 
miglit not lie left wholly destitute ; that the claim of 41,000 rupees 
was just, as that sum belonged to the family in general, and had 
been entrusted to the plaintiff’s possession ; that all the ancesliel 
estate (which was veiy small) had been included in the deed of par¬ 
tition; and lastly, that he. Ramkaunt, would liereaftei make such 
disposition of the mercantile concerns as he should judge proper. 
The other defendants pleaded the general issue. The Zillah Judge 
was of opinion that as the plaintiff was not a party to the deed of 
partition, that instrument was invalid and illegal; as it was incum¬ 
bent on the defendant Ramkaunt to liave obtained tlie consent of 
all bis sons previously to making a partition among them of joint 
ancestrel property. A decree w.is therefore passed for setting 
aside the deed of partition as void and of no effect. Possession, 
as usual, of what he then held and had peisonally acquiied,wa8 
awarded to the plaintiff’; the joint pioperty to be legally distri¬ 
buted after the death of Ramkaunt, wlio was declared to be at 
liberty to sue the plaintiff for 41,000 rupees, should he consider 
himself as having a claim for that sum. Costs were made payable 
by the defendants. 

On appeal to the Provincial Court of Calcutta, the above decree 
was considered as erroneous in every respect. The title of the 
plaintiff to the immoveable property claimed by him, on the 
ground of its being his own exclusive acquisitioti, was considered 
as nbt being proved ; and his claim to a third of the ancestrel 
property was held to be inadmissible, because during a father's 
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lifetime a son cannot sue for a division of such property ; and his 1816. 

claim to be exonerated from the charge of 41,000 rupees was also - 

held to be improper, as no demand had been made against him for Bhowaany- 
that sum, and if ever made, it would then be time for him to^]*’"’“ . 

I fjiinhoojcci^ 

replv to It. 

The deciee of the Zdlah Jiidse tlieiefore for setting aside the kannt 
deed of partition, and awarding that Bhowannychurn should Buiihcwjea. 
retain all the property he had acquired and was then in possession 
of, was leversed, tlieie being no proof of his having made any per¬ 
sonal acquisitions. Ramkauiit, the father,however, having demised 
pending the appeal, his heirs were declared to be at liberty to sue, 
if dissatisfied, in a Court of justice, when the division of the pro¬ 
perty of the deceased would entirely depend on an exposition of 
the Hindoo law. Costs were adjudged to be paid by the respon¬ 
dent. 'I'his decision was appealed fiom to the Sudder Dewanny 
Adawlut. 

Bhowannychurn, while the appeal was pending in the Provincial 
Court, presented a petition to that Court, praying that the pro¬ 
perty of Ramkaunt might be attached, in order that, after the 
death of that person, he might be able to secure his legal share of 
it. This petition was complied with, and an order was issued 
accordingly for the attachment; but Ramkaunt petitioned the 
superior Court to prevent the execution of this order, on the 
grounds that the deed of partition executed by him had not been 
carried into effect, that he still retained exclusive possession of 
his propeity, and that so long as he lived no one was competent 
to prefer a claim to anv pait of it, moveable or immoveable, 
ancestrel or acquired. These objections appeared to the superior 
Court to be founded on law, and tlie Provincial Coiiit was 
directed to withdraw tlie order of attachment. 

Linder these ciicnmslances, the provisions of the deed not 
having been carried into efl'ect, Mr. Fombelle, the Second .fudge 
of the Sudder Dewanny Adawlut, before whom the cause was 
first heard, was of opinion that the merits of the case could be 
ascertained onlv 1)V a reference to the Hindoo law officers. The 
deed of paitition was therefore referred to them, and replies were 
requited to the following questions ; 

Jst. Is sucli a deed valid according to Hindoo law, whether the 
propeity specified therein was the ancestrel or acquired [uopeity 
of llamkaiint, the person executing the same? 

2nd, In the event of possession not having been siven of the 
propeity specified in the deed of paitiiion, to the parties therein 
mentioned by Ramkaunt, and of his dying without altering or 
revoking the same, or making any other disposition of the pro¬ 
perty specified in it, is such deed binding on the parties therein 
mentioned and their heirs after the death of Ramkaunt ( 

3d, Was Ramkaunt authorized by the Hindoo law, in the 
disposition of the property in question, to exclude one of his sous 
from all participation therein, and grant shares to the two wives of 
the said son ? 

To the above interrogatories the pundits delivered the following 
answers ; 

1st, The Hindoo law prescribes two rules for the distribution 
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by a father, among' his sons, of ancestrel property. The first is, 

-- to (li\ide It into twenty pans, and having made a deduction of one 

Bhow’anny. twentieth for the eldest, equal shaies of the residue are to be 
rhiiiii allotted to all his sons. The second is, to make an equal distn- 
». among all his sons, without deducting any specific share 

knmt the eldest. As the father cannot legally make an unequal 

Buiilioojf’M, distribution of anoestiel property among liis sons, according to 
his will, the deed of p'ditiiion, as far as it goes to make such 
unequal distribution, is not valid, and is not binding on the parties 
therein mentioned. With respect to acquired property, the law 
permits a faiher to make an unequal distribution of his own 
actpiisitions among liis sons; if he be desirous of giving more 
to one son as a lokt-n of esteem on account of his good qualities, 
or for ins suppoit on account of a numerous family, or through 
" compns<i()n l-y reason of ins incapacity, the father so doing acts 
lawfully; therefoie the deed of paitition, as far as relates to the 
acquired property, is binding on the parties mentioned in it and 
Iriei' tieirs, unless the deed awarding an unequal distribution was 
made tinougb pertuibation of mind, occasioned by disease or the 
Ike, or thiongh iniiation iiiiiiinst anyone of Ins sons; in which 
case the said deed of paitition is absolutely illegal and invalid. 

2ii(l. In the event of possfssion not having been given of the 
pioperty .specified in the deed ol partition, to the paities therein 
nuii'iomd bv Hainkannt, and of Ins dying without altering or 
rt vokimj ihe same, or making any otiier disposition of the property 
sperifi-d in it. such deed is not binding on the parlies therein 
mentioned, and their heirs after the death of Ramkaunt. 

<>d, Bv the Hindoo law Ramkaunt was not authorized to grant 
shares of his piop- rty to tlie wives of aliiing son, excluding that 
son from all paiiicipation, unless there should be a valid reason 
foi that measuie. 

Afi' r inspecting the above opinions, the Second Judge observed, 
th. f tii - answer delivered by the fiiiiidits to the second question 
was conclusive as lo llie merits of the case, all parties having 
nnmitied that the deed of partition executed by Ramkaunt had 
11 ii l)e< n carried into eft'ect during his lifetime, and that he had 
not made any otl.er disposition ot his pioperty, and the lawofficers 
li.ivmg Ills iiicily declared the deed under such circumstances 
I I ly niigatiTV and of no avail. Tlie Second Judge therefore 
re orilei.1 his opinion that so much of the deciee of the Provincial 
(h urt, iis leieiscd that jjart of the Zillah Court’s decree which 
left the plamiifF in possession of the property then alleged to be 
held t»y hull in his own right (alilioitgli disputed by the defendants, 
a«d not mresngated by the Judge), should be affirmed, but that 
the part of it which vtrliially maintains the validity of the deed 
of paitition should be reversed, and that such part of the decree 
of the Zillah Court as rejects the said deed as inadmissible should 
be affirmed; but tlie final decision in this case was left for the 
sitt iig of another Judge. On the 20ih of September 1815, the 
cause was brought befoie the Senior Judge; and two other ques¬ 
tions we>e jMit to the pundits, partly with a view to define, as 
acciiiately as possible,the grounds of deci.sion in the present case; 
And partly to ascertain the provisions of the Hindoo law in other 
analogous cases. 
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1st, Supposing the deed of partition, executed by Unmkaunt, 
to be a legal and valid instrument, would it be rendered nugatory 
and of no avail from the circumstance of the distribution specified 
in it not having been carried into effect during the lifetime of 
Ramkaunt, although the opposition shewn by the plaintiff pre¬ 
vented its being carried into effect? 

2nd, If Ramkaunt in his lifetime had put all the parties, 
excepting the plaintiff, into possession of the sliares allotted to 
them in the deed respectively, and had divested himself of all 
propiietary right, would such distribution of tlie property, move- 
able and immoveable, whether acquired or ancesticl, be valid 
•(notwithstanding the declared illegality of an unequal distribution 
of ancestrel immoveable property), arguing from its analogy to 
the case of a gift, against which there exists a legal prohibition; 
but the validity of the donation is nevertheless maintained by the 
author of the Dayabhaga? 

The pundits differed from each other on these points. The 
answer delivered by Chutoorbhooj pundit, was to the f^dlowing 
effect: 

1st, Supposing the deed of partition to be a legal and valid 
instrument, still a title deed, in virtue of which possession has 
not been taken, cannot be received in law as evidence of ri^ht, 
and there is no provision in the law to make such deed avail¬ 
able, even though possession had not been obtained solely by 
reason of the opposition shewn by an adverse party. '1 he law 
declares, further that this possession must have been in sight 
of the adverse party, without let or molestation on his part, and 
that possession for three successive generations even is not suffi¬ 
cient, unless it has been maintained in sight of the adverse partv 
and with his acquiescence. Now, if by reason of the opposition 
created by the plaintiff, (who in this case has stood foiward as 
the adverse party), the defendants did not, during the lifetime 
of Ramkaunt, obtain possession of the property specified in the 
deed above alluded to, it cannot be deemed valid or binding on 
the parties, for the reason before assigned; viz. that a title deed 
unaccompanied by possession must be disallowed as evidence 
of right. 

Authorities cited in support of the above opinion : 1st, Vyui'u- 
hara Matrika:—Vyasa basin general terms defined occupancy 
in all cases to consist in the being possessed in sight of an adverse 
party, and ■vi'ithout molestation on his part. To support a claim 
resulting from occupancy there are five things requisite: that it 
should be accompanied by a title, and that the occupancy should be 
lone, unobstructed, unimpeached, and in sight of an adverse party. 

2nd, Vyuvuhara Matrika:—Vishnoo and Catyayuna have 
declared that property which has been possessed by tliree succes¬ 
sive generations in the mode required by law, the fourth in descent 
will have a right to, even thoush unable to produce a title. “In 
the mo le required bv law,” that is, without any opposition on the 
part of another present and able to make such opposition. 

.3d, Vyuvuhara Matrika :—That property which has been lonjr 
pos8ess.ed by lliree successive generations, even in the absence of 
a title; caunot be resumed; since it has regularly descended from 
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1816. one generation to another. “ Long: possessed’' is meant to include 
--— uninterruptedly possessed. 

Pilnmuha Sunhita: —Occupancy alone is not sufficient to 
Biinboojca, ^’o^stitute right without a title, nor will the production of a title 
V Riiiii- ’sufiice unsupported by occupancy. It is therefore determined that 
kaiiiit the e.\isterice of both is essential to constitute a ri<;lit. 

BuuboojVa. Vrihasjiati Sunhita:— to land does not accrue 

from mere occupancy, nor by the production of a title alone. From 
the union of both results a right, not otherwise. 

6th, Vyuvuhara Matrika : —The oiiginal holder of a title must, 
if sued, prove its validity; not so his son. or his son’s son, for 
with respect to them, occupancy will have the greater wciirlit (in 
other words the onus of disproving their title will rest with the 
adverse party.) 

Let it not be alleged that the fact of actual occupancy having 
been held to suffice lor the tourlh rn descent, it is therefore incon¬ 
sistent to asseit ihat occupancy with resiK-i t to the son and son’s 
son will have the greater weight, because by “ greater weight’’ it 
must be understood merely that occupancy with respect to them 
is the principal evidence, but that a title must also be adduced in 
support thereof. Hence, although the title must be exhibited by 
ll'Cin they need not p'ove its validity, as it is incumbent on the ori¬ 
gin.<1 holder of it, who will rest his claim chiefly on Ins title, and 
adduce the fact of hi.s ocr upancy in siippoit of the same. 

7ih, Nnredu: —For the first, gift is evidence (of light); for tlie 
second, occupancy with a title; for the thud, occupancy of long 
and nninteriiipted continuance. “ For the first,” that is, he w!io 
ornimallv obtained the title; “gift,” that i< the title as gift, 
purchase, &c.; “ evidence” meaning the principal evidence accom¬ 
panied at the same time by possession. 

8tl), Nareda'. —The right to property (especially immovealde) 
is not conclusively established, even thougli the title deed be 
forthcoming, and the attesting witnesses tiieieunlo aie alive. 

9th, Yajnyaivalcya: —Wheie there has not been possession 
even for a short time, a title is of little avail. But vvhcic occu¬ 
pancy exists in one part, it may be said to exist with regard to the 
whole. 

lOth, Yajnyaivalcya: —Where a village, a field and a garden 
are specified in the same giant, if possession be Irehl of any one 
of them it will be consideied to exist with respect to the whole. 

1 Itli, Vrihaspah : —Immoveable property acquiied by partition, 
by purchase, by descent, or fiorn the king, is eoiifiimed by occu¬ 
pancy, and lost by neglect. 

Tlie answer delivercfl bv Chutoorbhooj to the second question 
was to the followiiiir effect : 

.Siip[>osing the deed of paitition executed by Ramkaunt to 
have been acceded to dumig his life time by all the parconeis 
(excepting the plaintiff) whose names were therein specified ; that 
they obtained actual possession of their lespcciivc allotments, with 
the exception, however, of the paiticnlnr share of iininoveable pro¬ 
pel ty in I he jmssession of the plaintiff, and that Ramkaunt divested 
himself of all propiietaiy right m the estate, yet the said deed 
specifies two descriptions of property, viz. ancestiel, immoveable 
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property and acquired property real and personal: now because 181<5. 
no mention occurs in the Dayabhagu or other law tracts of the 
legality of an unequal distribution of ancestral immoveable pro- Bhowounjr* 
perty, beyond the authorized deductions of a twentieth, half a BunUoojea, 
twentieth, &c ; because a father has not unlimited discretion with Rum- 
rerf|ject to ancestral immoveable property, and because wliere the knunt 
Dayabhaga upholds the validity of a prohibited gift or sale, it Bunhoojes, 
is always understood as a proviso, that the donor be vested with' 
power to make such transfer, an unequal distribution (over and 
above the authorized deductions before alluded to) of ancestral 
immoveable property cannot be maintained as valid. If the father 
make an unequal distribution among bis sons of his own acquisi¬ 
tions, his motive must be looked into. If he were actuated by the . 
desire of giving more to one son as a token of esteem on account 
of his good qualities, or foi his support on account of a numerous 
family, or through compassion by reason of his incapacity, or 
through favour by reason of his piAy» such distribution is valid 
and must be upheld. I3ut if such distribution were made bv 
the father through perturbation of mind occasioned by disease 
or the like, or through irritation against any one of his sons, or 
through partiality for the child of a favourite wife, it cannot be 
upheld ; and the reason is, because it is nut only not conformable to 
law, but because it does not fall under the provision of the Dayn.- 
bhaga making a gift valid even tliougli prohibited, as that pruvi- 
Sion presupposes a power in the donor; and as a father, under the 
circumstances abovementioned, has been declared to have no power 
in the distribution of the estate. The law looks upon a father 
making an unequal distribution as having been influenced by one 
or other of the motives above enumeiated, and in the absence of 
any apparent legal motive, it must be presumed that he was influ¬ 
enced by a motive under the impulse of which the law considers 
his acts invalid. 

/Authorities: 1st, D lyabhaga :— Yajnyaivalcya has declared, 

“ The ownership ol father aud son is the same in land which was 
acquired by his father, or iu a corrodv, or in chattels.” The 
meaning of the above is as set forth by Dhareswara: “ A father 
giving aliotinents at his pleasure has equal ownership with his sons 
in the paternal grandfatheTs estate. He is not privileged to make 
an unequal distribution of it at his choice, as he is in regard to his 
own wealth.” 

2(1, FisAnoo:—When a father separates his sons from himself, 
his will regulates the division of Ins own acquired wealth; but 
in the estate inherited from the grandfather, the ownership of 
father and son is equal. 

yd, Daya Cruma Sangrahn :—A father has not the power to 
make an unequal distiibution of ancestrel property, consisting 
either of land, or a corrody, or sKives, even though any of the 
causes beforementioned, namely, the superior qualifications of one 
particular son, 8ec. should exist, and the text of Yajnyawnlcya 
which declares, “ The ownership of father and son is the same in 
land which was acquired by his father, or in a corrody, or in 
chattels,” is intended to restrain the exercise of the father’s will, 
for it is impossible that, according to the literal meaning of the 
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1816. text (prescribing: equal ownership between father and’son) sons 
should have ownership therein so long; as the father, the owner of 
^ncestrel property, continues to survive. 

Bunlioojea, Dayabhaga: —Among' his sons a father may make the 

•I. Rain- disiiibution, either by giving to the hrst born or withholding from 
kaiint him the deduction of a twentieth part of the grandfather's estate. 
Bunhoojca. -j- make an unequal distribution of his own acquirejl 

wealth, being desirous of giving more to one as a token of esteem, 
or for his support on account of a numerous family, or through 
compassion by reason of his incapacity, or through favour by reason 
of piety, the father so doing acts lawfully. 

5th, Dayabknga: —But the following text of Nareda, “ A father 
who is afflicted with disease, or influenced by wrath, whose mind 
is engrossed by a beloved object, or who acts otherwise than the 
law petniiis, has no power in the distribution of his estate,” relates 
to a case wliere the father through perturbation of mind by disease 
or the like, oi thiough irritation against any one of his sons, or 
througl) partiality for the child of a favourite wife, makes a distri¬ 
bution not conformable to law. 

The answer delivered by Sobha Shastrce, the other pundit, to the 
6rst question, was as follows: It is assumed that the deed of 
partition executed by -Ramkaunt in favour of the defendants, is a 
legal and valid instrument: but it is at the same time stated, that 
duiiniT his hfeiime those in whose favour it had been executed, 
did not obtain pos.'^ession of their respective allotments. This 
circumstance was occ.tsioned, it appears, from Bamkaunt’s inabi¬ 
lity to give possession in consequence of the opposition shewn by 
the pliiintift. The deed of fiartition, however, sufficiently demon- 
strares the relinquishment of rit;ht on the part of Ramkaunt, and 
extinction of profierty with regard to the estate in question, the 
title to which became consequentlv vested in tliose in whose favour 
tlie deed of partition was executed. Ami as ttie want of pos¬ 
session bv those peisons did not pioceed from neglect (by which a 
volnniary relinquishment is presumed and extinction of right 
occa''ioiied) iheir title remains unimpeached, nor can any interval 
of lime, under such ciicumstances, annul their privilege of taking 
possession of their respective allotments The deed of paitition 
must tlieiefore be upheld as valid and binding on the parties. 

Authorities: 1st, Manoo: —“Gift is a cause of owneiship,” 
cited in the Soodhee Tutwa. 

2iid, Daya 7'tUiva: —Property once e.xtinct by neglect, does not 
again revive at w ill. 

3d, Vribaspati :—What has been acquired by partition, by 
purchase, by descent, or obtained as a present from the king, 
becomes confirmed by occupancy, but lost by neglect. This text 
making loss the result of neglect, virtually declares that, where 
there is not neglect, the title will retain its validity. 

4th, Daya Tutwa :—Where possession exists of what has been 
obtained by purchase, partition. &c. there the title acquires com¬ 
plete validity, but it is forfeited in case of wilful abandonment. 

5th, Vyuvuhara Matrika: —Possession held by a stranger of 
^property of the owner for ten years (if it be of a personal nature), 
.or for twenty (if it be real), whether such property have been 
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acquired by purchase, acceptance, or other mode of acquisition, 
occasions the extinction of the property of the original owner, ^ 

provided no cause existed for his non-interference; such as his 
being a minor, or nn ideot, &c. &c. fiunboojes, 

6tb, VriAaspati:—Tlie omission to interfere by the owner, even v. Ram- 
though possession has been held by the adverse party for three. 
successive generations in his presence, will not avail against him, ^ 

provided there exist some good cause for his non-interference; 
nor will possession held for the same length of time by a person 
standing within the degree of relationship (to the owner) termed 
“ Sapindii' or “ Saculya" avail against the owner. 

7th, Vtfuvuhara Matrilia “ The right to property (especially 
immoveable) is not conclusively established, even though the titlo 
deed be forthcoming, and the subscribing witnesses thereunto are 
alive." This te.\t of Nareda refers to the case of two litigant 
parlies producing their title deeds, where nothing appears to lead 
to a knowledge as to the precise periods of time at which those- 
deeds were executed respectively ; in which case tlie title deed ot 
the party in possession must be received as authentic, in pie- 
ference to that of the other. 

8th, Vyuvukara Tutwa: —Where, however, it is ascertained 
which document was first, and which last executed, then the last 
act must be held to prevail in all contested cases, with the excep¬ 
tion of pledges, gift and sale, where the prior act prevails. 

The answer delivered by Soobha Shastree to the second ques¬ 
tion was to the following effect; 

The deed of partition under the circumstances specified in the 
interrogatory is invalid, and not binding on the parlies mentioned 
in it, as far as it goes to make an unequal distribution ot the 
ancestrel immoveable property, but as far as relates to the pro¬ 
perty acquired by Ramkaunt, it must be upheld as valid and 
binding on the parties concerned ; because a man is vested with 
full authority over his own acquisitions, which authority is 
defined to consist in the power of aliening it at pleasure. It must 
however, be observed, that wliere a father makes an unequal dis- 
trihntion of his own acquired property by reason of any one of the 
legal causes, such as the greater filial piety ot one son, his having 
a niimeions family, incapacity, &c. &c. he (the father) does not 
incur the truilt attaching to a transgression of ihe law; but if on the 
other hand he make such unequal distribution by reason of his 
mere arhiiiary will, and uninfluenced by any one ot the causes 
abovemeiitioned, then (as in the case of a gift against which a 
prohibiiion exists) he incurs the guilt occasioned by an infringe¬ 
ment of the law ; but the distribution must be upheld, as valid and 
binding on the parties wliom it concerns. This constitutes the 
diffeience. The law is the same with respect to moveable pro¬ 
perty inherited by the father. But as the father has not full 
authority (as defined above) over the ancestrel immoveable pro¬ 
pel ty, any distribution he may make, other than that which the law 
directs, must be considered invalid, and not binding on the parties 
concerned. 

Authorities: 1st, Dayabhaga: — So Vishnoo says; “ v\hen a 
father separates his sons from himself, his will regulates the divi* 
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1816. gi.)n of his own acquired wealth; but in the estate inherited from 
the grandfather, the ownership of father and son is equal.” This 
very clear. When tite father separates his sons from himself, 
l^udhoojea, ™ay by his own choice give them greater or less allotments if 
»>. Ram- the wealth were acquired by himself, bat not so if it were property 
kaiini ^ inherited from the grandfather, because they have an equal light 
^ 'to It. The father has not in such case an unlimited discretion. 

2nd, Dayabhaga :—But if he make an unequal distribution of 
his own acquired wealth, being desirous of giving more to one as 
a token of esteem on account of his good qualities, or for bis 
support on account of a numerous family, or through compassion 
by reason of his incapacity, or through favour by rea.son of his 
piety, tlie father so doing acta lawfully. Tq/nyawafeya declares 
it: “A lawful distribution made by Aha father among sons sepa¬ 
rated, with greater or less allotments, is pronounced valid’*. Bo 
Vrihaspati: “ Shares which have been assigned by a father to his 
sons, whether equal, greater or less, should be maintained by 
them ; else they ousrht to be chastised.” Nareda likewise : “ Eoi 
such as have been separated by their father, with equal, greater or 
less allotments of wealth, that is a lawful distribution ; for the 
rather is lord of all.” Since the circumstance of the father being 
the lord of all the wealth is stated as a reason, and that cannot be 
in regard to the gi and father's estate, an unequal distrihiitioii 
made by the father is lawful only in the instance of bis own ac-> 
quiied wealth. 

3d, Dayabhaga :—The father has ownership in gems, pearls, 
and other moveables, though inlieritcd from the grandfatlier and 
not recovered by him, just as in Ins own acquisitions, and has power 
to distribute them unequally, as Yajnyatvalcya intimates, “The 
lather is master of the gems, pearls, and of all (other moveable 
property); but neither the father nor the grandfather is so of the 
whole immoveable estate.” 

From the above conflicting opinions of the pundits, and the 
authonlies cited in support of ilu-m respectively, it will appear that 
they difl'ered in tw'O essential points ; the first pundit asserting that 
a title under which there had not been occupancy, is of no avail ; 
and the second contending, that to have this operation, the non- 
occupancy must be proved to have arisen from the wilful neglect 
uf the party assnminir the title : ihe first pundit also holding, that 
an unequal distribution made by a father of his own acquired 
property among his sons, cannot be binding on them, unless the 
father in making such unequal distribution had been influenced by 
some of the motives which the law enumerates as sufficient to 
authorize it; the other, on the contrary, considering such unequal 
distribution to be, though a sinful act, valid and binding on the. 
parties concerned. The Chief Judge, after luspectincr these opi¬ 
nions, gave notice to the parties that a fortnight should be allowed 
tliem, previously to a final decision, with a view of affording them 
an opportunity of adducing proofs of the accuracy of the doctrines 
maintained by the pundits in favour of their respective claims. 

The appellant, in consequence, filed a paper containing ohjec- 
tions to the doctrine of Soobha Shastrec, which vfas adverse to his 
claim. It was contended in support of the doctrine maintained 
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by Chutoorbhooj, (namely, that a title under which theie had been I8i6. 

no occupancy is of no avail,) that the deed of partition executed - 

by llamkaunt must be considered to have no further operation than 
as an ascertainment of the different shares intended to be allotted Bun^lmojea, 
by the father to his sons, not of itself amounting to an actual w. Ram- 
distnbutiun; that as the father retained possession during his life- 
time he could not be said to have relinquished bis proprietary 
right; and that consequently the aforesaid deed must be held null 
and void. In proof of this, a passage from the commentary of 
Srikrishna Tercalancara on the Dayabhaga was adduced : “ When 
a father has ascertained the respeciive shares of his sons, for the 
purpose of obviaiing disputes which might possibly arise among 
them at a future period, and afterwards appears himself as the 
proprietor, that is not a partition ; for as there is no relinquishment 
on the part of the father, his proprietary right still continues to 
exist.” In opposition to the opinion of Soobha Shastree, uphold¬ 
ing the validity of an unequal distribution made by a father among 
bis sons of his own acquisitions, the following texts from the 
Dayabhaga weiv cited : 

Catyayana: — But let not a father distinguish one son at a 
partition made in liis lifetime, nor on any account exclude one 
from participation, without sufficient cause. 

Nareda: —A father who is afflicted with disease, oi influenced 
by wrath, or whose mind is engrossed by a beloved object, or who 
acts otherwise than the law permits, has no power in the distribu¬ 
tion of his estate. 

From these authorities it was inferred that the father (Ram- 
kauni) had no power to make the partition in question, which must 
therefore be considered invalid. 

'I'lie respondents also filed objections to the opinion of Chntoor- 
bhooj. They argued, that occupancy by relations, for however 
long a period, cannot create right; that a claim arising out of it 
can only be preferred by a stranger; that the circumstance of 
entry not having been made (unless wilful neglect be proved) 
cannot invalidate the right which a title deed confers; and iba^ 
occupancy can avail only in the case of two litigant parties, each 
of whom has a title deed, the relative periods of the execution of 
which documents are not ascertainable; when the rigl^ will be 
adjudged to belong to the partv in possession. Of the authorities 
cited in the suppoit of this doctrine the following appeared to bear 
chiefly on the points : 

Ist, Catyayana-. —Where possession has been enjoyed by kins¬ 
men near and remote, it shall not be held to create properly. It 
avails in the case of strangeis only. 

2d, ATarerfa;—Of claims founded on a written title deed, on 
oral evidence of a title, and on occupancy, the former must be 
preferred. 

3d, Yajnyawalcya: —A title deed establishes a stronger right 
than occupancy, unless the latter has existed through successive 
generations. 

Vrikdspati: —The moveable property acquired by partition, by 
purchase, by descent, or from the king, is confirmed by occupancy 

uad lost by negleet. 
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1816. Catynyuna :—What a man has promised, in health or in sirk- 

ness, for a relig^ions purpose, must be given ; and if he die without 
giving it, bis son shall doubtless be compelled to deliver it. 
Buuboojea, Vrihaspati :—If one field have been mortgaged to two creditors, 

V. Rnin* SO nearly at the same time that no priority can be proved, it shall 
kannt ^ belong to that mortgagee by whom it was fiist possessed without 
Buntioojeu.yyy.j.g_ This is declared to be the rule also in cases of sale and 
gift. 

The respondents also urged objections to the doctrine maintained 
by Chuttoorbhooj, which denied the validity of an unequal distri¬ 
bution made by the father (except under the influence uf certain 
motives) of his own acquisitions. These objections were founded 
on the principle of the fathn being vested with unlimited power 
over this description of properly, as also over the ancestrel move¬ 
able estate. 'I'he texts adduced in support of this doctrine have 
been already cited. 

It being however, satisfactorily ascertained from the replies of 
the pundits to the first interrogatories, that the deed of partition 
executed by Ramkaunt was in several respects illegal; the neces¬ 
sity of ascertaining the relative accuracy of the conflicting opinions 
of the pundits, delivered in reply to the queries subsequently 
put to them, was in this case superseded. In those queiiesit was 
hypothetically assumed, for the reason already stated, that the 
deed of partition was legal, and had been carried into effect 
duiing the lifetime of Ramkaunt; which from the admission of all 
parties, and of Ramkaunt himself in the petition presented by 
him to the Sudder Dewanny Adawlut ag.unst the attachment 
ordered by the Provincial Court, w.is certainly not the case. Con¬ 
sidering. therefore, the deed of partition (which was never carried 
into effect) to be invalid, and not binding on the parties mentioned 
in it; the Senior Judge concurred in the opinion expressed by the 
Second Judge; and a final decree was passed accordingly in con¬ 
formity to that opinion. The parties were advised, that unless 
they adjusted their clairns amicably, or referred them to arbitration, 
it would be necessary for them to institute a fresh suit, with a 
view to the ascei tainment of the legal shares which to they might 
respectively be entitled As the plaintiff, besides his claim to set 
aside the deed of partition, had moreover brought foiward an 
improper claim to obtain possession of part of the family estate, 
during the lifetime of his father, and as the defendants had wrong¬ 
fully maintained an appeal to the Provincial Court, to uphold the 
validity of the deed of partition, both parties, on a general consi¬ 
deration of their respective claims and pleas, were directed to pay 
their own costs in the three Couits. (a) 

(a) Although the pundits of the Sudder Dewanny Adawlut have difTered 
upon some points in their vyuvwthas delivered in this case, they concur In 
opinion that a father, in the partition of ancestrel immoveable property 
amongst his sons, ia not authorised by the authorities of Hindoo law, which are 
admitted to prevail in the province of Bengal, to make any unequal distribution 
of such property, beyond a twentieth part, in favour of the eldest son. 
Chutoorbhooj states on this point, that because no mention occurs in the 
Dayahhaga or other law tracts, of the legality of an unequal distribution of 
ancestrel immoveable property, beyond the authorised deductions of a twentieth, 
hiilf a twentieth, &c.; because a father has not unlimited discretion with res^t 
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to ancestrel immoveable property; and because where the Dayahhaga upholds 
the validity of a prohibited gift or sale, it is always understood as a proviso that 
the donor be vested with power to make such transfer; an unequal distribution 
(over and above the authorised deductions before alluded to) of ancestrel iin- 
moveable properly, cannot be maintained as valid." 

In like manner Soobba Sliastree, after declaiing that tlie deed of partition 
exhibited in this cause “ is invalid, and not binding^ on the parties mentioned 
in it, as far as it goes to make an unequal distribution of the ancestrel im* 
moveable property"; and after defining the full authority which a person has 
over his own acquired property, “ to coiisisit in the power of aliening it at 
pleasure," adds, “ as the father has not full authority as (defined above) over 
the ancestrel immoveable property, any distribution he may make, other than 
that which the law direct'-, must be considered invalid, and not binding on the 
parties concerned." • 

The above concurring opinion of the Hindoo law oflBcers of the Sudder 
Dewanny Adawlnt, which is confirmed by other pundits who have been con* 
suited oil the subject, and appears to be tolly estuhlisiied by texts cited from the 
Dayabhaga, and other authorities, renders it necessary to qualify the remark 
annexed to the report of a cause decided by this Court in the year 1792; viz. 
that of Eslianchiiiid Rai, appellant, verms Eshorchund Hni, respondent [vide vol. 
1, p. 3.) It was oliserved in the remark here leferietl to, that “alter ex¬ 
tending to the case ot sons, no less than to that of strangers, Jtniuta Vahana's 
position, respecting gifts valid, though made in breach of the law, it becomes 
accessary to tlie consistency of the doctrine equally to maintain, that a father's 
irregular distribution of the palriinotiy at a partition made by bim in his life¬ 
time, in portions forbidden by the law, shall, in like manner, be held valid, 
tbougb on bis part sinful."—It w.is added, however, that “ no opinion was 
taken from the law officers of the Sudder Court in this case"; and from the 
opinion now delivered by them, as well as from the authorities qnnted by them, 
it is manifest that the validity of an unequal partition of ancestrel immoveable 
propel ty, .such as is expressly forbidden by the received authorities of Hindoo 
law, cannot be maiiuuiiied on any construction of that law, by Jimula Vahana 
or 01 hers. 

It may further be deduced from tlie vyuvustkas of the pundits in this case, 
and the aiitliuniies cited by them, that if a father make an unequal distribution 
among his sons of his own acquisitions, and be influenced by the desire of 
giving one son ii larger portion on account of his piety, or from any other 
motive sanctioned by the law, his act is moral, legal and v.alid. If he make 
an uneq'Mil distribution arbitrarily, without being actuated by any of the 
motives which the law sanctions, his act is immoral, but valid. If in making 
such distribution he acts under peicuiballon of uiind, or under the operation of 
any cause wiiicli (lie law pronounces to render the father incompetent of giving 
inure to one of his sons than to another; or in other words, to disqualify hint 
for such a distribution, his act is immoral, illegal and invalid, and the partition 
made by him is absolutely null niid void. 

With rclerence to the decision passed in the case of Eslianrhiind Rai, versus 
Eshorihuiul Rai, and to a later decision in the rase ot Rainkooiiiar Neace 
Bachesputtee rtnus Kishenkurikiir Turk Bhoosiin (vide vol. 2, page 42,) id 
both of which it was assumed that a father’s gift of 'the entire aiicesliel 
Immoveable e.state, to one of his sous, though forbidden hy tlie Hindoo law, 
and condemned as immoral, is, notwithstanding, a valid donation, according 
to the DtiyabAaga, and other aiuhorilies received in the province of Bengal, 
it appears proper to state, in this place, (as closely connected with the question 
of a father’s legal competency to make an unequal partition amongst liis sous 
of immoveable ancestrel property,) that the result of an inquiry on the sub¬ 
ject ulfords great reason for doubling the correctness of the two decisions 
above noticed, ns far as they respect the ancestrel immoveable estate. No 
exposition of the Hindoo law was taken from the law officers ot the Sudder 
Dewanny Adawlnt in the first case, as already mentioned. In the serond case 
(that of Ramkoomar Neaee Bachesputtee versus Kishciikiinkur Turk Bhoosuo) 
the vyuvustha given by the pundits Chiitoorbliooj and Soobha Sliastree, was 
verbutim as follows; “Should any Braniin, during the life of an elder son, 
make over by gift the whole of his property moveable and immoveable, 
anregtrel and acquired, to his younger son, the gift is valid; but the act is 
sinful, ns the gift of the whole ancestrel property, moveable and immoveable, is 
prohibited by the Shattess. This vyuvustha is given according to the authorities 
current in Bengal." 
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1816. Autlioriiir!) in support of tlie nbove opinion, Ist, The tett of Vishnu cited 
- — in the Dayahhaga ; “ Wlicn ii father separates his suns from himaelf, bis witl 

Bliuwaniiy-the division of his own acquired wealth.’* 2ad, A quotation also 
churn ^''om tlie Dayahhaga : “ The father has ownership in gems, pearls aud other 
Biinhoojea, moveables, though inherited from the grandfather, and not recovered by him, 
V. Ram- acquisitions; and has jiower to distribute them unequally, as 

kaiint Yujnyawalcya intimates: “The father is master of the gems, pearls and 
Bunhoojea. corals, and of all other moveables, but neither the father, nor the grandfather, 
is so of the whole immoveable estate.” Since the grandfather is here men¬ 
tioned, the text must relate to hi.s effects. By again saying “ all” after speci¬ 
fying *' gems, pearls, &c.” it is shewn, that the father has authonty to make A 
gift or any similar dnsposition ul all effects, other than land, die. but not of 
immoveahlea, a curroily and chatlels, i e. alaves. Since here also it ia said 
“ tlie whole” this prulnoition foibids the gift or other alienation of the whole, 
bei'iiise imiiiovcablus and similar possessions are means of supporting the 
family. For the maintcnHiirc of the family is an indispensable obligation ; a.* 
Menu positively declares: “ The support of (x-rsons who should be iiiaiiitaiiied 
is the approved means of attaining lieaven. But hell is the man's portion if 
they should suffer. Therefore let a master of a family carefully maintain them.” 
The prohibition is not against a don.itioa or other transfer ot a small part not 
incompatible with the support of the family, for the insertion ot tlie word 
“ whole” would be unmeaning, if the gift of even a small pint were forl'iddeii. 
.id, The text of Yujnyawalcya cited in ilie Prayuschetta vivek ; “ Prom the non- 
performance of act' winch are enjoined, from the cumiiussum of nets which are 
declared to be criuniial, and from not exercising a control over the passions, a 
man incurs punishment in tlie next world.” 

The authorities cited in the above vytvustha not appearing fn support the 
opinion given in it, the surviving piindii, Soolilia Sha.stree, was called upon for 
any exjdanation he might have to offer; and the tuliowing is a tiaiislation of 
Ins answer : 

“ Tlie father is master of the gems, pearls, &c.” This text, according to the 
Dayahhaga, extends to the property of the grandfather, according to wliioli 
autlinrity also the father hii.s ownership in all the property iiiheriterl from the 
grandfather. This appears to he the case, because having propounded the texts 
“ for they have not power over it while their parents live,” “ for sons have 
not ownership while their father is alive and free from defect,” tlie author 
concludes by observing, that these tex'.s declaratory of a want of power and 
requiring the father's consent must relate also to property auceslrel. In the 
Diya Crama Sangrnha, after propounding the text declaratory of equal owner¬ 
ship between the father and sons in immoveable property inherited from the 
grandfather, Srierishna remarks, that this text is not to be construed literally, 
because It is impossible that while the father, the owner of the grandfathei’s 
wealth, survives, tlie sons should possess any ownership therein. The same 
author in Ins commentary on the Dayahhaga, in the chapter treating of partition 
made by a father of property anccstrel and of his own acquisitions expresses 
himself, as follows “ Although the father be in truth loul of all the weiilth 
inherited from ancestors, &c.” The word prubhoo, or master, which occurs in 
the two meiubcrs of the text, “ The father is master of gems, &c ” eaiinot moan 
mere\y swnmee or oaner, but must be intended to siitnify a person having the 
power of disposing of the wealth at pleasure. Accordingly the text ot the 
Dayahhaga declaring that the father is not (ns he is of his own) lord of all the 
grandfather’s wealth, has been thus coiimiented on by Hricrishna Tercatancara : 

“ Still the right here meant is not merely ownership, but competency for 
disposing of the wealth at pleasure ; and the father has not such full doiiunioii 
over property aiice.strel." Now in the latter part of the text commencing, “The 
father is master, &c.” and concluding,” but neither the fnilier nor grniitlfntlier 
is so of the whole immoveable estate,” the meaning simply i.s, that the father is 
not competent to dispose of such wealth at pleasure, if, on the contrary, it be 
made to signify that the father is nut owner, then it would follow, as there is no 
declared distinction between them, that the grandiather would not have 
ownership in his own acquired wealth ; therefore if a father make a gift of the 
whole immoveable estate, it ia valid, as the gift is made by one baring owner¬ 
ship. But as the gift of the whole immoveable estate withdraws the means of 
supporting the family, the gift is sinful merely. It is declared in the Dayahhaga, 
that the word whole occurring in tlie last member of the text, “ The father is 
master, &c.” intends a prohibition, forbidding the gift or other alienation of the 
whole, because imoiuveablcs and similar possessions are means of supporting the 
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fcroily. For the maintenance of the family is an indispensable obligation, ns I8i6. 

Menu has sairl, “The support of perpons wlio should be tuainrained, &c.” -- 

Immediately afterwards the author states, “ The prohiWtion, is not against a Bhowanny- 
donation or other transfer of a small part not incompatible with the support of 
the family. From the express mention of iinmoveables* a prohibition is inferred Bunboojea ' 
by the analogy exemplified in the loaf and staff, against the gift or other transfer Kain- ’ 
of a corrody or slaves ’’ In the above passages and others of a similar nature, haunt 
the word prohibition has been made to apply, and wherever the gift of iminove- Bunboojea* 
able property has been prohibited, the reason, viz. it affording to the family 
mentis of support, has been assigned ; therefore the word master occurring in 
the latter member of the text is used to shew the incompetency of the father 
to make a disposition at his own will, because immoveable property is the 
means of sup|M)rtiiig the family, and if those means be withdrawn the guilt is 
incurred of depriving the family of siiiisistence. In short, as there exists a pro¬ 
hibition against the gift or sale of such immoveable property, if it be never* 
tlieless given or sold, the precept is infringed. 

Kauitiinoo, the other piiiiilit of iliA-Sudder Dewanny Adawlut, (who sii'c* 
ceeded the late Cliutoorbhooj), being called upon for bis opinion on the point 
in question, delivered the following : 

The gift of the whole ancesirel estate (not consisting of immoveable pro* 
perty, a corrody or slaves) such ns pearls, gems, &c. and of the whole of his own 
acquired property, by a father to one son exclusively, while there are other sons 
living, is a valid art. if the father make a gift of a small part of the uncestrel 
iinmoveahle property not incoinpalihlc with the support of the family, the act 
is valid ; but if he make a gilt of the whole ancestrel immoveable property, or 
of a corrody or slaves, the act is not valid. This opinion is in conformity with 
the IJuyabAa/ia and other authorities current in Bengal. 

Authorities in support of the above opinion, Ist, An extract from the Daya 
erama Sangraha : “ But the father possesses a power in regard to ancestrel 
property other than laud (and the desrriptions above mentioncrl) such as 
pearls, gems, &c similar to that which he has in’tlie disposal of his own acquired 
wealtii. Yajnyawaicya declares, “ The fallier is master of the gems, pearls and 
corals, and of all other moveable property ; but neitlior the father nor the 
grandfather is so of the wliole immoveable estate.” Here by the specification 
in the first instance of gems, pearls and corals, and afterwards by the use of the 
word nil; gold and other effects, exclusive of the three descriptions of property, 
consisting of land, &r. are intended. The word whole, again, which occurs in 
the second portion of tiie above text, is made use of for the purpose of shewing, 
that a prohibition docs not exist against a gift of immoveable property, not 
jncoiiipatihle with the due support of the family. Thus it is stated in the 
Duyabhaga." 2d, Text of Bhuvudevu Turkatancara : “ The father has power 
to inake a gift or other transfer of his own acquisititins and of the ancestiel 
properly consisting of gems, pearls, &c. This conclusion may he deduced from 
Jimuta FaAana’s exposition.” 3d, An extract from the Dayacrama Sangraha'. 

“ A father has not the power to make an unequal distribution of ancestrel pro* 
perty, consisting either of land, or a corrody or slaves, even though any of the 
causes before mentioned, namely, the superior qualifications of one particular 
son, &c. should exist; and the text of Yajnyawalcya, which declares, “ The 
ownership of father and son is the same in land winch was acquired by the 
grandfather, or in a corrody, or in chattels,” is intended to restrain the 
exercise of the father’s will. 4lh, The text of Bhuvudevn Turkatancara : 

The following text of Vyasa, cited in the Daythhaga, “ A single parcener may 
not without consent of ^e rest make a sale or gift of the whole immoveable 
estate, nor of what is common to the family,” relates to the prohibition of a 
transfer of ancestrel iinmuvcalile property, or of immoveable property acquired 
at the expence of the ancestrel estate. 

In consequence of the above difference of opinion between the present Hindoo 
law officers of the Siidder Dewanny Adawlut, the following question was 
proposed to the pundits of the Supreme Court, Tarapershad and Mrilyoonjyca, 
to Nuraliurrrc, pundit of the Calcutta Provincial Court, and Ramiyya, a puudit 
attached to the College of Fort William. 

A person, whose elder son is alive, makes a gift to his younger, of all his 
property moveable and immoveable, ancestrel and acquired. Is such a gift 
valid according to the law authorities current in Bengal or not; and if it ba 
invalid, is it to he set aside ? 

The following answer, under the signatures of the four pundits above mea* 
tioiied, was received to this reference, on the 21st of September, 1818. 

VOL. II. BB 
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1916. If a father, whose elder son is alive, make a g-ift to his younjrer, of all hi» 
acquired properly, moveable and immoveable, and of all the ancesirel moveable 
Bhowanny- property; the gift is valid, but the donor acts sinfully. If during the life-time 
churn cider son, he make a gift to his younger, of all the ancesirel immoveable 

Bunhoiijea, property, such gift is not valid. Hence, if it have been made, it most be set 
V Ram- aside. The learned have agreed that it must he set aside, because such a gift is 

kaunt ^ fortiori invalid ; inasmuch as he (a father) cannot even make an unequal 

Buahoijea distribution among his sons of ancestrel immoveable properly, as he is not 

master of all; ns he is required by law, even against his own will, to make a 
distribution among his sons of ancestrel property not acquired hy himself [i. e, 
not recovered); as he is incompetent to distribute such property among his 
sons until the mutlier’s courses have ceased, lest a son subsequently horn should 
be deprived of his share; and as, while be has children living, be has no 
authority over the ancestrel property. 

Authoriiies in support of the above opinions ; 

Ist, Vishuoo, cited \n i\w Dayahhaga :—“His will regulates the division of 
his own arqiiircd wealth.” 

2nd, Yqinifttwalcyn, cited in the Dnyahhnga ;—“ The father is master of the 
gems, peails, corals and of all other inovenlile property.” 

3d, Dayahhagn : —*'Tlie father has ownership in gems, pearls and other 
moveables, though inherited from the graudf.ithcr, and nut reiovcred by him, 
just as in his own acquisitions.” 

4th, Dayahhagn :—“ But not .so, if it were immoveable property inherited 
from tlie grandfiithcr ; because liiey liave an equal right to it. The lather has 
not in such ease an unlimited discretion.” Unlimited discretion interpreted by 
Sritrishita Turkatanenra to signify a competency of disposal at pleasure. 

5th, Dayabhnga :—'• Since the cireiiitistance of the father being lord of all the 
wealth is stated as a reason, and that cannot be in regard to the graiidlatlier'a 
estate, an unequal distribution made by the father, is lawful only in the instance 
of his own acqiiited wealth.” Commentary of SricrinhHa on the above texts: 
“ Although the father be in trbtli lord of all the wealth inherited from an¬ 
cestors, still the right here meant is nut merely ownership, hut competency fur 
disposing of the wealth at pleasure ; and the father has not such full dominion 
over property ancestrel.” 

6tli, Dayabkaga :—“ If the father recover paternal wealth seized by strangers, 
and not recovereil by other sharers, nor hy bis own father, he shall not, iinlcas 
willing, share it with his sons ; for in fact it was acquired hy him ” In this 
passage, Munoo and Vishnoe declaring that" he shall not, unless willing, share 
it, because it was acquired by himself,” seem thereby to intimate a partition 
amongst suns even against the father's will, in the case of hereditary wealth not 
acquired (that is, recovered) by him. 

7th, Dayabkaga :—The condition " when the mother is past child hearing,” 
regards wealth inherited from the paternal grandfather. Since other childrea 
cannot be borne by her, when her courses have ceased, partition among aons 
may then take place : still, bowerer, hy the choice of the father. But if the 
hereditary estate were divided, while she continued to be capable of hearing 
children, those born subsequently would be deprived of subsistence. Neitner 
would that be right; for a text expresses, " They who are born, and they wlio 
are yet UDliegottcn, and they who are actually in the womb, all lequire the 
means of support; and the diasipation ot their hereditary maintenance ia 
censured.” Srimshrui has interpreted " the dissipation of hereditary mainte¬ 
nance,” to aigiiify the being depriv'e.d of a share in the ancestrel wealth. 

Dwita mrnuya ;—" If there he offspring, the pHren|^ have no Ruthority over 
the ancestrel wealth, and from the declaration of their baring no authority,any 
unauthorized act committed hy them is invalid.” 

Text oi Vijnyuneshwara cited in the Medhatitki :—"Let the Judge declare 
mid a sale without ownership, and a gift or pledge iiiiaiithorized by the owner.” 
The term " without ownership," intends incoinpeteney of disposal at pleasure. 

Text of Nareda :—" That act which is done by an infant, or by any person 
not possessing authority, must be considered as nut done. The learned in the 
law have so declared.” 
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VAKEEL OF GOVERNMENT, RAMLOCHUN GHOSE and 

Others, Appellants, 
versus 


1816. 

Dec. 30 ih. 


BANESUR NAGH and Others, Respondents. 


THIS was a suit instituted by the respondents in the Zillah O" 
Court of Jessore, on the 19th of June 1806, against Radhamohun 
Ghose, Ramlochun Ghose and others, to recover 500 bee*; as of appeal i,f 
land, situated in kismut Quddumdeh, pergunna Hoogly; of which the Sndder 
the annual produce was estimated at 501 rupees. Dewanny 

It was set forth in the plaint, that the kismut abovementioned 
was the hereditary property of plaintiffs, and was registered in thej„(ig,„p„t 
Collector’s office in the name of their late father Camdeb Nagh ; passed by 
that the defendants in 1208 B. S., dispossessed them of 500 
beegas of land lying with the limits of their estate, and had wrong- 
fullv retained possession thereof ever since ; and that the present lands in 
action was brought for the recovery of the same. The defendant favour of 
Radhaniohun Ghose denied that the land in dispute was attached ^ “gainst 
to or included in the estate of the plaintiffs, and alleged that it 86^*° 
formed a portion of Digrajpore his zeraindary, which was likewise up by C, as 
situated in pergunna Hoogly; and that in 1208 B. S., he had a third par- 
granted it on ajungleboory tenure to Ramlochun Ghose, who with 
the other defendants had brought it into a state of cultivation. absence of 
The other defendants pleaded the general issue, alleging at .the all origioai 
same time, that they had cultivated the land claimed under a pottak rjght on 
granted to them by Radhamohun Ghose, and expressing their ^^ope 
that should judgment be given for the plaintiffs they might be^j^noj 
permitted to hold possession on the terms specified in the said jud^e a 
potta/i. necessary 

After an examination of the documents and witnesses brought 
forward by both parties, it appealing to the Zillah Judge to be fu^ber 
established that the land claimed was situated within the limits of claim, 
Quddumdeh, the estate of the plaintifis, he was of opinion that the but con- 
pottah granted by Radhamohun Ghose could not avail in favour of2'"» 
the other defendants, and accordingly passed a decree directing deciding 
that the plaintiffs should regain possession of the lands; and de-between the 
daring that it should be entirely optional with them to uphold or former pur- 
set aside the pottah granted by Radhamohun Ghose to the 
defendants. The costs were made exclusively payable by Ba-tionof 
dhamohun Ghose. Ramlochun Ghose, and the other defendants proceeding 
(Radhamohun Ghose excepted), preferred an appeal from the above by regular 
decision to the Provincial Court of Calcutta, which Court, however, 


concurred therein and dismissed the appeal with costs. 

The appellants being dissatisfied with this award, presented a 
petition to the Court of Sudder Dewanny Adawlut for the ad¬ 
mission of a special appeal, which was complied with. 

At this stage of the proceedings a claim was preferred by Go¬ 
vernment to the land in dispute, on the ground of its being situated 
in the Sunderbunds, and the property of neither party ; the Coiiit 
however (present R. Ker and G. Oswald) did not consider it ne¬ 
cessary to enquire into the validity of this claim, and after an attentive 
consideration of all the proceedings held in the case, concurred in 
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Vrikeel of 
Govein- 
nient, 
Rniiilochun 
Ghose aii<l 
olh<-rs, V. 
Baiiesur 
Nagh and 
others. 


the decisions passed by the Courts below, and dismissed the appeal 
with costs. 

An option was at the same time left to Government to institute a 
reuular suit against the respondents, or other occupants, for the 
recoveiy ofthe lands in question ; and Ramlochun Ghose and the 
other appellants were declared at liberty to bring an action against 
whomsoever iliey might conceive it would lie for the recovery of 
any sum expended by them in clearing away the jungle and bring¬ 
ing the lands into a productive state. 


1816. RAM BUKHSH (Pauper, Son of Puhluan Sing, deceased), 

- Appellant, 

2^cc. 30tli. nersirs 

THE RANEE OF RAJA JESWUNT SING, Respondent. 

Ona/iiA- THIS was an action brought by Puhluan Sing, father of ap- 
^anama pellant, in formd pauperis, in the Zillah Court of Shahabad, on the 
for proper- 10th of May 1804, to recover from respondent pergiinnahs Arole, 
ty, real and yearly produce of which was estimated at 75,000 rupees, 

being”* ’ besides jewels valued at 51,000 rupees. 

granted by It was stated in the plaint, that R.<ja Jeswunt Sing dying childless, 
one party Jjis widow, the respondent, granted a hibbanama or deed of gift in 
an Wrarnfli’ (plaintiff's) favour, thereby m-ikiiig over to him the whole of her 
ma was deceased husband's estate, real and personal; that she on the 
exenited same date procured from him an ikrarnnma, whereby he bound 
by ibe do- himself to remain subordinate to her during her lifetime, and to 
tbauhe'** ^^'l^'i'^wledge her right to the estate; that she gave him entire pos- 
fringement session of the estate, and caused his name to be regtsteied as 
by the do- proprietor of the same m the Collector’s office ; that in 1209, F. S. 
nee of the by the evil advice of interested persons, she procured the registry 
tha"en*^ of the lands in her own name. and that tlie present suit was brought 
gngement, lo*" recovery of the estate and jewels under the deed of gift in 
and his de- his favour. 

mise with- The defendant, in answer, stated that the plaintiff had fran- 
dulently and without her concunence pioi nred her vakeel’s 
been ob-”* to the deed of gift on which he brought this action ; that 

tained, in- being apprized that the plaintiff had, in collusion wiih her agents, 
VHlidate procured the leiiistry of his name in the Collector’s office, she 
bv^ Ids^heir the fraudulent tiansaction in question to the notice of the 

under the Collector, who immediately entered her name in the books as 
deed in pioprietor of the esiate in the room of that of tlie plaintiff; and 
•question, that the hibbanama (iO\x\A in no w'ise avail in favour of the plain¬ 
tiff, as the ikTarnuma winch he admitted to have executed to her 
annulled the deed of eift. 

This engan’ement was dated the 5th Suffur 1206, Hijree, and was 
in substance as follows: “Tlie donor will retain full possession 
of the estate during her lifetime; while I shall remain in every 
4«8pect subordinate to her, and on her demise succeed to the estate.” 
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The Zillah Judge being of opinion that the ikrwrnama arranted 18^®* 
bv the plaintiff rendered his claims under the deed of gift inad- 
missible, dismissed the suit with costs. 

The plaintiff demised at this stage of the proceedings, and his„, the Ra* 
son (theappellant) preferred an appeal to the Provincial Court ofneeofRaja 
Patna, wliich Couit affirmed the decision passed by the Zillah 
Judife and dismissed the appeal with costs. 

On a further appeal by the appellant to the Sudder Dewanny 
Adawlut, this Court (present R. Ker and W. E. Uees) were of 
opinion as the ikrarnamu bore the same date as the deed of gift ; 
as the donee had anted in violation of the terms of the engagement 
entered into by him; and as he had demised before the donor, 
wiihout having obtained possession under the deed of gift, that 
the appellant, his son and heir, could not maintain any claim to the 
estate under the kihbanama, and accordingly dismissed the ap¬ 
peal with costs, affirming the decisions of the Courts below. 


SHEONURAIN CHOWDR Y and Others, Appellants, 

V€7‘*Sli$ * ^ 

KOWLAKAUNT GOSAIN and Others, Respondents. Jan. 2-5tli. 


THIS action was brought by Kowlakaunt Gosain, and by 
father of the other Respondents, (who demised when the cause ,^3 depen- 
was pending before the Court of Sudder Dewanny Adawlut) on the dantroA;oA- 
24lh of August 1807, in the Zillah Court of Rungpoor, against^"/*,toob- 
Slieonnrain and others, for the purpose of compelling them, under 
ciaiisc I, section OJ, regulation 8, 1/93, to grant an acquit- 
tance for the sum of 657 rupees, 8 anas, and 2 cowries, on for rent 
account of three years rent of kismut Gopeenathpoor and mouzapn’d by 
Mocuddiimpoor, their talook, situated in pergunnah Singsheher, 
the zemindary of the defendants, for which sum a receipt had been wilting 
refused at the periods of payment, and further, to grant them to frmnt re- 
receipts in future for the rent annuallv payable by them. *^®'P^*.'”**'* 

It was set forth in the plaint, that the plaintiffs were proprietors 
of a depemlant talook, assessed at a fixed annual jumma of 219 but not as 
rupees, 2 anas, 13 gundas and 2 cowries, payable into the cutcliery talookdars. 
of the defendants, in conformity with the provisions of a decree 
passed in favour of their father in the Zillali Court of Rungpoor, 
and affirmed on appeal by the Provincial Court of Moorshedabad ; pJaintiffs 
that the zemindars (the defendants) had refused to grant them were/u/ooi- 
receipts for the amount of the jumma paid by them during the 
years 1211, 1212 and 1213, B. 8 , and that they had tlierefore i^rzemin- 
iiistitiitcd the present action. dar should 

The defendants,-in answer, admitted that it had been determined, Rrant tbem 
as alleged bv the })laintifts, that the lamis held by them were 
subject tn aiiv increase of assessment, but alleged that the f.itherr„,lspof ibe 
of the plainiiffs, m collusion with the ministerml officers of the ii-fusHl to 
Zillah and Provincial Courts, had obtained in his favour the decrees‘rr;‘'it re¬ 
pleaded by the plaintift’s; that the tenure of the plamtifTs 
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a dispute 

conceruing . - , ■ „ 

tbe tenure, receipts 33 SUCu. 

tlie provi- It appearing to the Zillah Judge, that the present dispute ori- 
BiuDs of ginated in a refusal on the part of the defendants to grant receipts 
regulatiim’ plaintiffs as talookdars, and in a refusal on the part of the 

8,'’ 1793 , latter to accept receipts from the defendants, wherein they were 

were not Styled tj’aradars, he considered that clause 1, section 63, regu- 
consuiered Jation 8, 1793 (a), was irrelevant to the case ; he passed ajudgment 
dismissing the claim of the plaintiffs to damages under that sec- 
’ lion, and providing that the costs of suit should he home by the 
parties respectively. But it being satisfactorily established, that 
the plaintifis were the holders of a talookdary tenure, it was ad¬ 
judged, that the defendants should in future grant receipts for each 
kist, or instalment of rent, paid to them by the plainiiHs, drawn 
out according to the following form ; “ We, the zemindars of 
pergunnah Singshehur, have received such a sum fiom the talook¬ 
dars of mouza Mocuddurapoor and kismut Gopeenathpoor, &c.” 
and at the conclusion of every year, grant them an acquittance 
in full of the amount, paid by them, on account of their fixed 
annual rent, drawn out according to a similar form. 

The decision of the Zillah Judire was confirmed by the Provincial 
Court of Appeal of Moorshedabad, and by the Court of Sudder 
Dewanny Adawlut (present R. Ker and G. Oswald), on successive 
appeals being preferred therefrom by Sheonaraiu and the rest of 
the appellants to those Courts. The costs on the appeal in both 
Courts were made chargeable to the appellants. 


merely an ijara, and not a dependant talook; that they were 
willing to grant receipts to the plaintifis as i/aradars, but could 
not recognize their title to hold as talookdars, or errant them 


(a) The clause referred to directs the landholders and their agents to give 
receipts for all stuns received by them, and adds, “ any person to whom a 
receipt may be refused, on his establishing ihe same in the Dewanny Adanlut 
of the Zill.th, shall be entitled to damages, from the party who received his rent 
or rcienue, and refused the receipts, equal to double ibeamount paid by him.” 
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KOONWUR INDURJEET CHOWDRY, Appellaot, 

versut 

RADHEH KISHEN, Respondent. 


Feb. 7th. 


THIS action was brought in the Zillah Court of Furiockabad, ^ 
on the 16th of May 1804, by Oodehchund Chowdry, father of theng^ingt the 
appellant, to recover possession of mouza Surdeh Mye, perr dependant 
giinnah Chupramow, fiom Radheh Kishen and Polinder Sing, the “f•"“‘led 
defendants. wKr* 

The plaintiff stated, that the village in question was sold to^gj^gn a 
Mahanund Chowdry, his elder brother, by Polinder Sinsr, Dornunfarm of 
Sing and Aneek Sing, the zemindars and maliks thereof, in the land, 
year 1198, F. S , for the sum of 761 rupees; and that it remained 
in his possession till his death, after which the plaintiff retained tor, not 
possession as malik\ that at the settlement of 1210, F. S., he got held to be 
Jeetram, a dependent of his, to engage for the village as farmer, 
but that he himself still managed the collections, the said Jeetram '® 

simply paying the instalments, as they became due, to the Col-the suit was 
lector; that in 1211, F. S., Radheh Kishen, an inhabitant of the not defend- 
vilia»e, conspiring with Polinder Sing, brought a suit in the 
Court for possession thereof as 2:c7nmdar, and obtained a decree 
against .Jeetram, the farmer, and in virtue of that decree got with his 
possession from the Collector; that during the time this transac- knowledge, 
tion took place, he was distracted with grief at the death of his 
father and a brother, and that he was not aware of the institution 
of the suit, so that he could not interfere; he therefore brought 
this action to recover possession of the village as purchased by 
his brother, and pleaded that the decree against Jeetram could not 
affect his claim. 

The defendants denied the plaintiff’s right to the village, which, 
they stated, had been the hereditary estate of Radheh Kishen and 
his family for hundreds of years; and that they retained possession 
thereof till the settlement in 1210, F. S., when the plaintiff, having 
tried, though unsuccessfully, to get the village in his own name, 
made Jeetram Kanoongoe, a dependant and gomasfak of his, 
engage as farmer; that Radheh Kishen, on being dispossessed, 
sued Jeetram, and obtained a decree in virtue of which he was 
put in possession by the Collector; that Polinder Sing was not 
zemindar, but only a karindeh of Radheh Kishen, and could not 
therefore dispose of the estate; but that the brother of the plain¬ 
tiff, who was then tehMdar, forced him to execute a deed of sale 
for the village, although he (Polinder Sing) declared that he had no 
right therein. Radheh Kishen stated further, that Khuluk Sing 
and Rogobheer Sing having sued him for the zemindary, their suit 
was dismissed ; and pleaded that this present suit was not cog¬ 
nizable under the regulations, the right to the zemindary having 
been twice decreed in his favour. 

’I'he defendants filed no proofs. The Zillah Judge, on perusal 
of the evidence of the witnesses, considered it to be fully esta¬ 
blished, that the village was the zemindary and milk of Polinder 
Sing and the others; and that these persons sold it to Mahanund 
Chowdry, the brother of the plaintiff. He did not consider the 
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1817. decree, obtained by the defendant Radheh Kishen against the 
farmer Jeetram, of any avail against the plaintiff, as the latter was 
IiMhirjm*^ not a party to the suit. He therefore passed a decree directing, 
Ciiowdr)', that the plaintiff should be put in possession of the village; and 
r. Radheh that the costs of suit should be charged to the defendants, 

Kisbeu. Radheh Kishen, one of the defendants, being dissatisfied with 
this decision, appealed to the Provincial Court for the division of 


Bareilly. His appeal being admitted, he filed copies of the two 
decrees above alluded to. 


The Provincial Court observed, that the zemindary, which was 
the cause of action in the present suit, had formerly been decreed 
to the appellant, (Radheh Kishen,) and that he had been put in 
possession of the village by the Collector, under the orders of the 
Zillah Court in execution of the above decree; they were therefore 
of opinion, that the claim of the respondent to the zemindary in 
question was barred by section 10, regulation 2, 1803, (by which 
“ the Zillah Courts are prohibited from entertaining any cause, 
winch, from the production of a former decree, shall appear to 
have been heard and determined by any former Judge;”) and 
re'ersing the deciee of the Zillah Judge, directed that possession 
of the village should be restored to the appellant, who had been 
dispossessed in execution of the Zillah decree, and that the 
respondent should defray the costs of suit. 

Oodehchund, being dissatisfied with the decision of the Pro¬ 
vincial Court, presented a petition to the Court of Sudder Dewaiiny 
Adawlut, praying the" admission of a special appeal. The Court 
did not consider the section above quoted applicable to this case, 
as the petitioner was not a party to the suit, by which the Provin¬ 
cial Couit considered his right of action to be barred; they 
tlierefore recommended the petitioner to apply to the Provincial 
Court for a review of judgment. He did, in consequence, petition 
that Court for a review, but the Court were of opinion, that as 
Jeetram was a dependant of Oodehchund, and that though the 
former was ostensibly in possession of the village, the latter, who 
collected the rents, was the bondJide possessor thereof, the decision 
of the Zillah Court in the original case was binding on him. They 
therefore rejected his petition, and he again applied to the Court 
of Sudder Dewaiiny Adawlut for the admission of a special appeal. 
The Court, for the reasons before stated, admitted tlie appeal. 
Oodehchund Chowdry having demised, his son Kooriwur Indurjeet 
carried on the appeal. Radheh Kishen having omitted to appear 
to defend the appeal, it was decided ex parte. 

The Court were of opinion (present W. E. Rees and G. Oswald), 
that the decree obtained by Radheh Kishen against Jeetram could 
not be considered as baning the plaintiff’s right of action in the 
present case, as Oodehchund was not a party in the suit: and that 
it did not appear that Jeetram, though a dependant of Oodehchund, 
had any authority from him to defend the .suit on his part, or even 
gave him information that such suit had been instituted. It fur¬ 
ther appeared to the Court, that the plaintiff ha(} clearly established 
his right to the village, by his brother’s purchase of the zemindary 
from the former maliks. They therefore reversed the decree of 
the Provincial Court, and confirmed that passed by the Zillah 
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Jxtdge, with directions that the appellant in this Com t should be 
put in possession of the village, and that the respondent should 
account to him for the mesne profits of the period during which 
he had possession ; also that the respondent should pay the costs 
of suit in all the CourtSr 


RAJAH GOPEENAUTH and BANEEKAUNT RAI, Appellants, 

X)€TS‘tJLS ^ 

MUSSUMMAUT JYAPUTTEE, (Widow of Chundee Churn, peb. 6th. 
deceased), Respondent. 

THIS action was brought by die late Chundee Churn, in formd In « suit 
pauperis, in the Ziiiah Court of Jessore, on the 12th of September posses- 
1806, against Doorga Churn Mookurjea, Ramjye Bannorjea „ 

others, for possession of mouza Helanchee, situated in pergunna^j^^jj,.;.^,.^^^ 
Saeedpore, assessed with an annual fixed /Mwiiwa of 357 rupees, or fixed 
and estimated to produce an annual profit of 613 rupees. jumma, the 

It was set forth in the plaint, that the mouza in question had 
been held by the plaintiff from the year 1195, B. S. until 1203, B. the Sudder 
S., at a fixed annualywOTwa of 357 rupees, under a pottah granted Dcwanny 
in his favour in the year 1165, B. .S., bv Sreekaunt Rai, the 
zemindar; that the property of the said Sreekaunt Rai was brought pe.|red Uiat 
to sale by the Sheriff of Calcutta in the year 1204,B. S., and was jt had 
purchased by Doorga Churn Mookurjea, in the name of Ramjye never been 
Bannorjea; that the said purchaser continued to receive frorn him 
the amount of jumma demandable from him under the provisions 
of the abovemcntioned pollai, without making anv objection there-specified * 
to, till the year 1206, B. S., and in the year 1209, B. S., instituted therein 
a summary suit against him, for the recovery of a balance which 
had accrued up to that year, on which occasion the suit was 
referred for decision to the Collector, when the payment of thequently to 
balance was adjusted, with reference to the amount of jamma the date of 
stipulated in the pottah in question; that he was 
possessed of the mouza in dispute, on the 20th Bhadoon I209,^j.^ been™ 
B. S., by Kowlakaunt and the other defendants: that he instituted leased out 
a Biimmary suit under regulation 49, 1793, for possession, which by the 
was dismissed on the grounds of informality; and that he 
therefore brought the present action. kuiAuneh 

The defendant, Ramjye Bannorjea, in his answer, denied, in and 
general terms, that the mouza in dispute had been granted to the to different 
plaintiff, at a fixed annual jumma, and pleaded that the 
mouza had been leased out in farm, betwixt the year 1193, B. S.,ygfijl,le 
and the year 1203, B. S., to several persons, and amongst them rent, 
to the father of the plaintiff, at a variable rate of jumma : that at 
the time he purchased the pergunna, he was wholly unacquainted 
with the resources of the mouza in dispute, and received from the 
plaintiff the sum alleged by the latter to have been paid by him 
on account of rent; that on making a general measurement of tha 
vot. ir. G G 
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Rajah Go- 
peeriauth 
and Banee- 
kaiint Rai, 
«.Miis$iiin- 
maiit Jya- 
pmiee. 


land comprised in the pergunna, he had ascertained that there 
were 1,31 o beegas of land comprehended in the mouza claimed by 
the plaintiff, assessable at the pergunna rates with the sum of 
1,413 rupees annually; and that as the plaintiff, on the prescribed 
proclamdtion being made, had refused to enter into fresh engage¬ 
ments with him for the said mouza, when so assessed, he attached 
the same, under the provisions of regulation 7, 1799. 

The pottah, on which the plaintiff rested his claim, was dated 
the 16th Cheyt 1195, B. S., and was in substance as follows: 
“ I, Sreekaunt Kai, zemindar of pergunna Saeedpore, hereby 
giant mouza Helanchee to Chundee Churn and his heirs for ever, 
at ajumma of 6 anas per beegah. On a measurement of the lands 
taking place, at any time, he will pay at the above specihed rate 
for such quantity of lands as may then appear to be comprised 
in the mouza; but his lands shall ever be exempt from a higher 
rate of assessment than 6 anas per beegah. Until a measurement 
of the lands shall take place, he will continue to pay the sum of 
357 rupees.” 

The Judge of the Zillah Com t observed, that the plea adduced 
by the defendant, that the mou/a in question was merely an ijara 
or farm, was wholly inadmissible, because, if the plaintiff's tenure 
had been a farm, the defendant would not have instituted a sum- 
maiy suit for the recovery of a balance of jumma, and would not 
have made the proclamation, requiring the attendance of the plain¬ 
tiff, for the purpose of his entering into fresh enwagernents for the 
mouza; and that it did not appear that the lands had been ac¬ 
tually measured. On these grounds, therefore, and for other 
reasons detailed in his decree, he passed a judgment in favour of 
the plaintiff; which provided that he should be put into posses.sion 
of the mouza in dispute, assessable with an annual fixed jumma of 
357 rupees, until an actual measurement of the same should take 
place, at which time the mouza should he assessed at the rate of 
6 anas for each beegah, then ascertained to be comprized in it. 
The costs were made chargeable to the defendants. 

An appeal was preferred from this decision to the Provincial 
Court of Calcutta, by Gopeenauth and Baneekaunt. who, in the 
mean time, by an order of the Supreme Court, had become the 
proprietors of pergunna Saeedpoor. That Court, concurring in 
the decision passed by the Zillah Judge, afHimed it, with costs 
chargeable to the appellants. 

Gopeenauth and Baneekaunt preferred a further appeal to the 
Court ofSudder Dewanny Adawlut, estimating their claim at 9,201 
rupees, or ten tunes the difference betwixt the sum they were 
entitled to receive under the deciee of the Provincial Conit, and 
the sum assessable on the mouza according to the peigunna rates. 
Chundee Chum demised at this stage of the proceedings, and 
Mussummaut Jyapiittee, his widow, appeared to defend the appeal. 
The Court, on consideration of all the documents and evidence 
which came before them, were of opinion, either that the husband 
of the respondent had, by fraudulent means, procuied the sig¬ 
nature of iSreekaunt Rai to the pottah, on which he rested his 
claim ; or, that Sreekaunt Rai had himself fraudulently granted 
the said pottah bemmee, in favour of Chundee Churn, with the 
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view of appropriating the profits of the mouza in dispute to himself; IBIZ. 

that, however the case might be, it was satisfactorily established, 
that the pottah was never acted on, and that the lands specified 
therein, both previous and subsequent to the date of the execution and°Banee- 
thereof, were leased out by Sreekaunt Rai, both in ijara andkaimt R«i, 
AwtAaneA, to different persons, and at a variable rent; on theseMussum- 
grounds, and under all the circumstances of the case, the pottah in 
question was deemed wholly invalid. A final judgment was ac-*^'^****' 
cordingly passed by the Court of Sudder Dewanny Adawlut (pre¬ 
sent J. Foinbelle and W. E. Rees) reversing the decisions passed 
by the Courts below; and as it was stated by the vakeels, that the 
Zillah decree had been carried into execution, it was ordered, that 
the respondent should render to the appellant an account of the 
mesne profits, (or the difference between the sum actually paid to 
the appellants, and the sum which would have been demandable 
by them according to the pergunna rates on measurement of the 
lands,) from the date on which possession was given under the 
decree of the Zillah Court, up to the date of the final decree; also 
that the appellants should be entitled to assess the lands in future 
at the pergunna rates. The costs in all the Courts were made 
payable by the respondent. 


JOANNA FERNANDEZ, Appellant, 
versus 


1817. 


DOMINGO DE SILVA, and ANTHONY LIBRA, Respondents. Feb. i2tl.. 


CAPTAIN Herbert Sutherland, a native of Scotland, and com¬ 
mander of a British trading vessel on the coast of Chittagong, 
obtained, in the year 1763, from Mr. Verelst, chief of the Provincial 
t'ouncil at Chittagong, a written grant of land for a small island 
and village, called Cootubdea, which he was to bring into culti¬ 
vation, and hold in perpetuity, free of assessment, for the support 
of himself and family. He accordingly possessed it until his 
death. He was supposed to have been a Protestant, but was 
married to a native Roman Catholic of Portuguese extraction, 
named Mesellina Fernandez, by whom he had issue Charles Su¬ 
therland, who appeared to have been brought up in the Catholic 
faith. Charles Sutheiland succeeded his father in the Cootubdea 
estate, and held it until his death, which occurred March 1790. 
In August 1782, after his succession to the estate, he was married 
by a Portuguese priest at Chittagong to a woman, named in the 
marriage certificate, Susanna De Kozario, who professed the Ro¬ 
man Catholic religion, but was born of heathen parents, of the 
class of people called Birmans, being a heterodox sect of Hindoos. 
Charles Sutherland left at his death, besides Martha Mercado, his 
maternal grandmother’s half sister, his said wife Susanna, and 
Joanna Fernandez, his maternal cousin-german, viz. the daughter 
of Cymon Fernandez, his mother’s full brother. 


By the 
Portii«(iese 
law of iii- 
heritanre, 
one moiety 
of the 
estate of 
tlie husband 
devolves at 
his dentil 
on his 
widow, and 
the other 
moiety on 
his next of 
kin. Ac¬ 
cording to 
this law, a 
distribution 
was direct¬ 
ed to be 
made of 
the landed 
estate of a 
deceased 
person ; 
bill Ills 
wife dying, 
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1817. A will was set up by Martha Mercado, as having: been executed 

■- by Charles Sutherland ; but in consideration of the state of his 

Slid several mind at the time of its execution, it was, at the suit of his widow, 
her"raoietv invalid by the Court of Sudder Dewanny Adawlut, who 
being pre- determined, on the 17th of March 1791, that his estate should be 
fcrred, it divided among: his surviving heirs, in such proportions as should 
was subse-jjg found to be consonant to the customs and usages of the native 
discovered in this country. The widow Susanna was then living, 

that the ’ but died in the month of October 1791, leaving, (as far as known,) 
deceased no legitimate heirs of the Roman Catholic faith; but three Bir- 
hiisbnnd^^^'. mans, named Roop Sing, Keoos, and Teetoo, who stated them- 
tish sub- ‘selves to be her '^kindred, (viz. the former, her maternal first 
jeci. ^As cousin, and the two latter, paternal first cousins), claimed the 
be left no right of succession to her estate, as next oT kin. On the 5th of 
heirs, June 1794, the Court of Sudder Dewanny Adawlut, after con- 
a^fiHuher” suiting several persons conversant with the Portuguese law of 
or of a wife succession, as applicable to the case, and being advised by them, 
not being that when no special agreement subsists between the husband and 
rear ro latter, at the death of the former, succeeds to a moiety 

perty^*^”'c- estate, the other half devolving on the husband's nearest 

cording to relations, passed a provisional judgment accordingly; but the 
English widow Susanna being then dead, it became necessary to ascertain 
her legal heirs, before it could be finally decided to whom one 
the*^ estate i^oiety of the Cootubdea estate should be granted. The other 
should re- moiety, belonging to the nearest consanguineous relations of 
vert to Go- Charles Sutherland, was adjudged, in the month of January 1798, 
b^'^whom’it a decree of the Chittagong Court, to Joanna Fernandez (the 
wHs'^ origi'- appellant), as being his maternal cousin-german, and she was put 
Daily in possession accordingly. 

granted to Shortly afterwards, in the same month, the respondents set up 
of*tlie*de-*^ a claim to the moiety of the estate adjudged to the widow Susanna, 
ceased. virtue of a deed of hibeh-bit-iwuz, or gift for consideration, 

alleged to have been executed by that person in their favour; and 
this document being deemed genuine, they were declared to be 
the legal proprietors. 

On the 19th of February 1798, the appellant, Joanna Fer¬ 
nandez, brought this action against the respondents in the Zillah 
Court of Chittagong, setting forth in her plaint, that the deed 
exhibited by them, in virtue of which they gained possession, was 
a forgery; and that she (the plaintiff), being the nearest surviving 
relation of Chailes Sutherland, wa.s entitled to succeed to that 
moiety also of his estate which had been adjudged to his widow. 
The decennial produce of the moiety claimed was estimated at 
rupees 8,000. 

The Zillah Judge, considering that the evidence adduced was 
sufficient to prove the forgery, and that the right of succession 
vested in the plaintiff, decreed to her possession of the whole 
estate with costs against the defendants. 

Domingo De .>ilva and Anthony Libra being dissatisfied with 
the above decision, appealed from it to the Provincial Court of 
Dacca, and the .fudges of that Court being of opinion that the 
-evidence to the foreerv was vague and unsatisfactor;^, and that 
Joanna Fernandez could have no claim to successiou, the decree 
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bfthe Zillah Judge was reversedi and the costs of suit were made t8i7. 
payable by the parties respectively. - 

A further appeal was preferred by Joanna Fernandez to the Sud- 
der Uewanny Adawlut, and an application was received, about the „ Dominijo 
same time, from the Board of Revenue, intimating that no one of be Silva 
the claimants had any right to the estate, and praying that an Antho- 
order might be passed for its being delivered up to the Collector. ^‘*’*’“* 

It appearing clear, from all the evidence adduced, that Herbert 
Sutherland, the original grantee, was a British subject, reference 
on the subject was made to the Advocate General, accompanied 
by a list of the claimants, and a statement of the facts of the case; 
and that officer was requested to state for the information of the 
Court, to whom, on the death of the husband, the landed estate of 
Cootubdea, referred to in the statement, would have legally 
devolved, according to the law and established usage applicable 
to the case. The following is an extract of the opinion received in 
reply : “ It appears from the case, that Herbert Sutherland was a 
British subject, and the first who got the land. His son Charles 
was also a British subject; and his real estate could only, (although , 
his wife was a Catholic), descend to his heirs, according to the 
English law. Of these it does not appear that he had any; for as 
•the estate descended to him from his father, although the wife was 
-by that law entitled to dower, no relation of his mother, or of his 
'•wife, could succeed as heir to the real estate descended from his 
father; so that, in fact, on the death of Charles, there was no heir 
to him existing, and the real estate then escheated, subject only to 
Susanna’s dower.” 

On consideration of the above opinion, and the fact before 
unknown, that Herbert Sutherland was an European British 
subject, (which rendered his legitimate son, Charles Sutherland, 
also a British subject), the Senior Judge was of opinion, that the 
lands, granted by Mr. Verelst to Herbert Sutherland in 1763, 
became an escheat, on the death of his son Charles in 1790; and 
consequently, that the claim of succession to a moiety preferred, 
in virtue of a deed of gift from the widow, as well as that by her 
relations, Keeoos, Teettoo, and Roop Sing (who still persevered 
in their claims), should be disallowed ; that the nroiety, adjudged 
to the widow of Charles Sutherland, should be declared to have 
escheated, for although the judgment of 1794 would be tliereby 
virtually set aside, yet the Government were not parties in that 
cause, which was decided between the widow and another indivi¬ 
dual. But with respect to a moiety of the estate made over to the 
appellant by a decree of the Chittagong Court, passed on the 8ih 
of January 1798, which was not appealed from, the Senior Judge 
expressed his doubt as to the competency of the Court to dis¬ 
possess her on a summary application. He observed, that the 
Board of Revenue might take possession on the part of Gov^n- 
ment of that moiety, (if it should be deemed proper so to do), 
under the provisions of regulation 19, 1810, leaving the 
appellant, if dissatisfied, to sue under section 15 of that regu¬ 
lation. 

Previously to the decision, it became necessary to ascertain in 
what manner the estate, if declared an escheat, should be disposed 
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1817. of; and the Officiating Advocate General being referred to, de- 

- dared his opinion, that if the estate, originally granted to the 

Fernandez Charles Sutherland, should be considered to have deter- 

V. Domingo on the death of the latter without heir, it would revert to the 

Dc Silva Honorable Company, and not escheat to the Crown. On the 12th 
and Atitho- of February 1817, a final decree was passed by the Court of Sudder 
ny Libra. Dewanny Adawlui (present J. H. Hatington and J Forabelle) dis-^ 
missing the claims of all the parties to that moiety of the estate 
adjudged to the widow, by the decision of the 5th of June 1794; 
and directing, that it should be made over to the Collector of Chit- 
tagonjj on the part of Government. With respect to the moiety 
adjudged to the appellant Joanna Fernandez by a decree of tho 
Judge of Chittagong, passed on the 8th of January 1798, the 
Couit did not think proper to order that she should be dispossrssed, 
on a summary application to that effect from tlie Board of Reve¬ 
nue. but observed, that if that person, after being' informed of the 
rights of Government should refuse to enter into an adjustment of 
the public claims on the lands in her possession, the Board of 
.Revenue were at liberty to act as they might think proper, for the 
purpose of securing the rights of Government, under the provisions 
of regulation 19, 1810, leaving the appellant, if dissatisfied, to 
sue in coiiHrmity with section 15 of that regulation, (a) 


1817. 


Feb 27 Ui. 


AMEER BUKHSn, and Others (Paupeis), Appellants, 

versvs 

MOOIIUMMUD MOOSTUQEEM KHAN, and Others, 

Respondents. 


Avwkur- j-p appeared that certain allumgha mehals, possessed by the 
K.ftgelate Nuwaub Moozuffir Khan, were attached by Government, on 
at a fixed the 29th of Jamiarv 1798, when Kesree Singh was deputed as 
n-nt, grant-to collect the rents; that it having been brought to his 
ot tiLleirs *^**^*^ mouza Biireeawun was improperly held as a rnokurrerce 

of a de- tenure (or tenure at a fixed rent) bv Mooliuinmud Ahsun, he 
cea.spil al- applied for, and obtained periniission from the Court to call upon 
tnmghador, person lo shew proof of his title to hold it, as a tenure of that 
wo/i/l/f/r* description ; that Moohiimmiid Ahsun’s mokhtar (or managintr 
(or iiiaiiag- agent), thereupon produced before the said awmeew a nwhurreree 
iiiira^eni) pottak fur the mouza in question, eranted in his constituent's 
oitherest favour by Kureemoonissa, widow of Moqeem Khan, one of the 
set^asid'e*-"^* of the deceased Nuwaub, in the commencement of the year 

it appear¬ 


ing that it 
liad been 
granted 
without 
their know¬ 
ledge and 
concur- 


(tf) Had this case been decided according to the law of Portugal, the decision 
would have been theaainc; as it aiipeared from a communication with some 
professors of the law at Uoa, (who were latterly consulted,) that by a bpecial 
law of Portugal, termed the Menial, and applicable to this rase, all grants made 
by the Cl own. and siib-irrants made by any great donees of the crown, become 
escheats, on failure of the legitimate descendants of the original donee; rela* 
tious not m the direct line being excluded. 
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1200 F. S.; that the other heirs of the late Nuwaub denied before 
the aumeen, that the pottah in question had been granted with their 
concurrence; that the ttumccn represented these circumstances to^n**! 
the City Judge, who, on the 28th of January 1799, in the presence n„’'i\pecT-” 
of the aforesaid mokhtar, directed the aumeen to institute a suit «)|y em- 
against Moohummud Ahsun, for the annulment of the said pottah, powered by 
and for the recovery of the sum of 1,325 rupees, on account of the them to 
under-rated assessment from the 19th Magh 1205, F. S. (29th 
January 1798), up to the month of Magh 1206, F. S. (February 
1799); and that the present suit was accordingly instituted 
by the said aumeen against Moohummud Ahsun in the City 
Court of Patna, on the 4th of May 1799, when the claim was stated 
as above. 

It was set forth in the plaint, that the accounts in the kanocngoe's 
olbce shewed that the mouza in question yielded an annual pro¬ 
duce of 1,200 rupees; that Mussummaut Kureemoonissa had 
granted the pottah above mentioned, without the concurrence of 
Illahee bukhsh and the other heirs of the deceased Nuwaub; and 
that the pottah was therefore invalid. The plaint concluded by 
claiming that the pottah should be set aside, that the mouza should 
be held khas bv (joverninent, and that the sum of money, above 
stated, should be paid by the defendant. 

The defendant pleaded in answer, that Moqeera Khan was ap¬ 
pointed by the other heirs of the late Nuwaub to be mokhtar on 
their behalf, and manager of the altumgha mehals\ that the said 
Khan, in 1199, F.S., granted Vno mokurreree pottahs^orihe mouza 
in question in his favour, at an annual jumma of 451 rupees ; that 
on his demise, his widow Mussummaut Kureemoonissa became 
possessed of the altumgha mehalsm question, and acting as mokhtar 
on the part of the other heirs, she, in the year 1200, F. S. (A. D. 

1792-3) granted him a further mokurreree pottah for the mouza 
above mentioned, at the same annual jumma of 451 rupees ; that 
on this, he presented a petition to the other heirs of the deceased 
Nuwaub, praying them to confirm the grant to him; that these 
persons, in acknowledgment of their concurrence in the grant, 
affixed their seals to the said petition, and that the mokurreree 
pottah, granted by Kureemoonissa, and the petition above men¬ 
tioned, rendered the claim of the plaintiff, to set aside the pottah 
and recover the sum claimed, on account of under-rated as¬ 
sessment, wholly inadmissible. 

The defendant filed the mokurreree pottah, stated in his answer 
to have been granted in his favour by Mussummaut Kureemoonissa, 
and demised at this stage of the proceedings. 

Due proclamation was made for the attendance of his heirs ; and 
in consequence of their non-attendance, the cause was decided 
ex parte by the City Judge, who considered that the mokurreree pot- 
tah, granted by Kureemoonissa, could not be binding on Illahee 
Bukhsh and the other heirs of the deceased Nuwaub; but that the 
plaintiff had failed to prove that the assessment of the mouza was 
under-rated. A judgment was accordingly passed by the Judge of 
the City Court, providing for the annulment of the poWths, and 
directing that possession of the mouza in question should be given 
to the heirs of the deceased Nuwaub; the attachment having been 
removed from their estate, previous to the date of his decree. 
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Ameer 
Biikhsli, V. 
Moohiim- 
ratid Moos- 
tuqeem 
Khan, and 
others. 


After an appeal had been preferred by the widow of the defendant ■ 
from the above decision to the Provincial Court of Patna, she de- - 
mised; and Ameer Bukhsh and others-appeared, as her beira, to 
prosecute the appeal, which was defended by Moostuqeem Khan* 
and the other heirs of the deceased Nuwaub, who persisted in de¬ 
nying that they had affixed their seals to the petition alluded to 
by the defendant in his answer, as confirmatory of the pottah 
granted by Kureemoonissa. That Court concurring in the decision 
passed by the City Judge, confirmed it, and dismissed the appeal 
with costs. 


On a further appeal from the above decision to the Sudder 
Dewanny Adawlut, the following documents were filed by the 
appellants; 

1st, A mokurreree pottah, granted by Moqeem Khan, in favour 
of Moobiimmud Ahsun, on the \Zi\\ Showal 1196, F. S. (18th of 
July 1788) and reciting in substance, that the rent of mouza 
Burreawun had been fixed in perpetuity at the sum of 451 rupees. 

2d, A mokurreree pottah 9X^0 granted by Moqeem Khan in favour 
of Moohummud Ahsun, on the 26th Showal 1199, F. S. (16th of 
June 1792) purporting to grant the said mouza as a mokurreree 
tenure to him and his heirs. 


3d, The petition alluded to by the defendant in his answer, as 
confirmatory of the pof/aA granted in his favour by Kureemoonissa. 

The Court observed, that the mokurreree pottahs granted by 
Moqeem Khan to Moohummud Ahsun could not avail in favour 
of the appellants, as it appeared on reference to the mokhtarnama, 
dated the 10th Rujjub 1187, F. S, granted to Moqeem Khan by 
the heirs of the late Nuwaub, which document was filed in another 
cause (Illahee Bukhsh, appellant, versus Mussummaut Kurcem- 
oonissa, respondent,) previously decided by the Court, that no au¬ 
thority was thereby vested in Moqeem Khan to grant mokurreree 
pottahs for the lands comprizing the altumgha mehats. 

With respect to the petition adduced by the appellants, as con¬ 
firmatory of the pottah granted by Kureemoonissa, the Court 
observed, that the mokhtar of Moohummud Ahsun did not make 
any mention of the existence of such a document, either to Kesree 
Sing, th^ aumeen, when the question respecting the validity of the 
pottah was first agitated by him, or subsequently to the City Judge, 
when he passed the order, directing the said aunteen to institute the 
present suit. The Court therefore discredited this document, and 
were of opinion that the appellants could not maintain any claim to 
hold the mouza in dispute, as a mokurreree tenure. 

The Court accordingly (present R. Ker and G. Oswald) upheld 
the decisions passed by the City Judge and by the Provincial Court 
and dismissed the appeal. The order usual in the case of pauper 
suitors was given with respect to costs. 
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MUSStJMMAUT KUREEM-OONISSA, Appellant, 

versus 

RUHEEM ALI, Respondent. 

THIS action was instituted informd pauperis in the Zillah Conrt 
t)f Furrurkabad, on the 11th of November 1808, by the plaintiff, 
to recover from the defendant, her husband, the sum of 21,000 nors, the 
rupees on account of dower ; and was afterwards transferred, under guar* 
the provisions of reg^ulation 13, of 1808, to the Provincial ^0“*^ 
of Bareilly. nof 

The plaintiff stated, that she was married to the defendant in been pre- 
the year of the Hijree 1211, she being then eight years old ; and ““t at the 
that her dower was fixed at 21,000 rupees; that the defendant, at 
the instigation of his father, Fye Ali, divorced her in the year ofinggive„ 
the Hijree 1223, and expelled her his house, on which she went to his consent 
her faiher’s; that previously to the divorce he had ill-treated her,the dow- 
and neglected to supply her with food and clothes; and that, as bu’jb * 
he was now about to marry another wife, she had instituted this on coming 
suit lo recover the amount of her dower. of age, not 

The defendant denied having divorced the plaintiff. He stated, •'avmg 
that at the time of the marriage, they were both minors, he being 
nine years old: that the dower was fixed at 500 tunkas and 2 ledgment 
dinars; that since the marriage, she had lived but a short time in of the doiv- 
his house, and for seven years had been living in a very disreputable 
way in her fallier’s house; that on hearing this, he, atone 
brought her back to his own house, where she remained for a few not demnn- 
days; that she' being anxious to go and visit her father, he, after dsble from 
much persuasion, had allowed her to go, on condition of 
returning when sent for; that notwithstanding his repeated entrea¬ 
ties, her father had refused to give her up. He also stated that 
during her residence in his house, he supplied her with food and 
raiment to the best of his ability ; but that he was not called upua 
by the law to maintain her during her stay in her fatliei's house 
contiary to his wishes. 

It was proved by the evidence of witnesses, that the dower was 
fixed, by a veibal agreement, at the time of the marriage, at 21,000 
rupees, and that the parties were then minors, he being ten, and 
she about eight years of age; but it does not appear, nor does the 
plaintiff' herself assert, that the defendant, on coming of age, 
ever confirmed the said verbal agreement. Tlie following question 
was therefore put to the Moulavee of the Zillah Court of Bareilly, 

(the Cauzee and Mooftee of the Provincial Couit being both on 
the circuit,) “Two peisons of the Moohummudan religion marry; 
and at the time of the marriage, the bridegroom is ten, and the 
bride eight or nine year.s of age ; the bridegroom, at the marriage, 
in the presence of witnesses, makes a verbal acknowledgment, 
that he is indebted to the wife so many thousand rupees, as dower, 
but no written asreement is executed ; a dispute arising after the 
marriage, the wife goes to her father’s house, and some years after¬ 
wards, sues the husband to recover her dower, on plea of a divorce. 

Under these circunq^stances, is the sum of money, which the defen¬ 
dant, (being then a minor,) verbally acknowledged himself indebted 
to the wife as dower, demandable from him, or not'(” The 
VOL. 11. II H 
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Mnssiim- 

miint 

KureeiU' 

uonissa, 

Kiiheeui 

Ali. 


Moulavee pave the following answer, “ In the marriage of minors, 
the presence of the parents is necessary to secure the dower. If 
the father, or grandfather of the defendant had been present in the 
marriage assembly, and the marriage contract had been entered 
p.into with his consent, or in case neither were present, if the de¬ 
fendant on their behalf agreed to the marriage, and if they, after 
the marriage, had acknowledged it as valid, the whole sum agreed 
on as dower would be demandable, if consummation of marriage, 
or khiiwuti suheeh, (privacy of the parties, from which that act is 
presumed,) have taken place, previously to a divorce. If divorce 
take place previous to consummation^ or khiiwuti suheeh, only one 
half of that sum is exigible. The circumstance of a wife’s leaving 
her husband’s house, on account of a quarrel, which the learned 
in the law call nushooz, (a woman disobedient to her husband) 
only exempts the husband from the charge of her maintenance 
during the period of her contumacy, but will not cause a forfeiture 
of dower.’’ The Senior Judge not being satisfied with this futwa, 
transmitted the question to the Cauzee and Mooftee of the Pro¬ 
vincial Court, by dawk, for their opinions. The Cauzee delivered 
his opinion as follows : “ Under the circumstances stated in the 
' question, the sum of money which the defendant, being yet a 
minor, agreed to pay to the plaintiff as dower, is not exigible from 
him, for the agreement of a minor is not valid in law. But if the 
marriage of a minor take place with the consent of his guardians, 
and the dower were fixed by their order, and the marriage have 
become absolute bv khiiwuti suheeh, after the minor have come of 
age, the whole of the dower is exigible. If the marriage have not 
become absolute by khiiwuti suheeh, only one half is exigible. 
The divorce of a minor is not valid in law.” The futwa of the 
Mooftee is in the following terms : ” In the marriage of minors, 
the attendance of the guardians is an indispensable condition. If 
then, a boy and girl, both minors, should, in the presence of wit¬ 
nesses, enter into the marriage contract, as their own act, and the 
husband should acknowledge himself indebted so many thousand 
rupees to the wife, and the guardians of the said minors being 
also present, give their consent, either at first, or afterwards; or if 
the minors on coming of age, confirm the agreement: in either 
case the marriage is valid, and the husband must pay the dower, 
whether a written document have been executed nr not. If the 
guardians were not present at the marriage, and if after hearing of 
it they did not give their consent; and if the minors, on coming 
of age, do not acknowledge it as valid, the marriage is void ; and 
divorce cannot take place, for divorce springs out of niarna<re ; the 
marriaL’e therefore being void, there can be no divorce, and the 
defendarii. that is the husband, shall not be called on to pay the 
dower ; for the engagements of a minor and an ideot are void.” 

After considering ihe above ofunions and the evidence of the 
witnesses, the Senior Jiidse passed the followinsj decision; 
“ Whereas it appeais from the futwa of the Cauzee of this Court, 
that in order to render the dower, acknowledged by a minor, exi- 
giole, it is necessary that the amount thereof should be fixed by 
Older of his t^uardian, and from the futwa of the Mo ftee, that the 
.guardians of the minors should have given their consent in the 
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ptesence of the marriage assembly, or that the minors on coming 1817; 

of age, should acknowledge the dower; and whereas it has not been -- 

proved, that the amount of the plaintiR’s dower was fixed at theMussum- 
time of the marriage by the guardian of the defendant, or that tlie 
defendant himself has since his coming of age, acknowledged and 
promised to pay the amount of the dower, it is ordered that the Ruheem 
suit be dismissed ; and that the plaintiff pay the costa.” Ali. 

The plaintiff', not being satisfied with that decree, appealed to 
the Sudder Dewanny Adawlut; that Court, however, (present G. 

Oswald), seeing no reason to disapprove of the decree of the Pro¬ 
vincial Court, affirmed it and dismissed the appeal with costs. 


GOVERNMENT, PRANKISHEN AITCH, and KISHEN I8i7. 

MUNGUL AITCH, Appellants, - 

versus May 6th. 

MUSSUMMAUT RAJ KOOMAREE, (Widow of Punchanund. 

Ghose, deceased), Respondent. 

THIS was an action brought, in formd pauperis, by Puncha- An order 

nund Ghose, on the 24th of December 1801, in the Zillah Court pns»p<l by 

of Dacca Jelalpore, against the appellants, and Ramkishen Ghose, 
for the recovery of a 3 ana, 6 giinda. 3 cowries share of Tiippeh ruies, nnd 
Bawkipore, Kut Sakhra, estimated to produce an annual profit of contirRied 
1,101 rupees. f’y ***« 

The facts of the case were these: Ram Ram, ihe father 
plaintiff’, and the proprietor of the estate in dispute, having fallen 
in arrears, the Collector issued a summons for his appearance; der the re- 
the peon who had been sent to serve the summons, on his return, S'dations 
deposed on oath before the Collector, that Ram Kam had not only 
resisted the process, but also beaten him severely; a public before 
advertisement, as required by article 12 of the revenue rules of those en- 
1787, was in consequence affixed at the head cw/cAerry of thein 
district, and at the house of the defaulter, requiring his attendance 
within the period of ten days. Rain Ram did not appear within to be set 
the period specified ; and the peon, who had affixed the publica- aside, or 
tion at his house, having deposed on oath, that Ram Ram had torn shared by 
it in pieces in his presence, the Collector confiscated his estate, on 
the ground of this contumacious conduct: and, on the 29th of blisbed. 
June 1790, submitted a report of the circumstance, through the 
Board of Revenue, for the orders of the Governor General in 
Council, with a recommendation, that the estate should either be 
sold, or made over to the other sharers. On the I6ih of July 1790, 
an order was passed by the Governor General in Council, directing 
that the estate should be disposed of at public sale. Notwith¬ 
standing this order was communicated to the Collector, through 
the Board of Revenue, on the 21st of the same month, it appeal s- 
from correspondence filed in the cause, that it was not finally 
executed until the 19th of May 1794, when the then Collector,,. 
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1817. under a peremptory order from the Board of Revenue, dated the 

-25ih of the precedinij month, disposed of it at public auction to 

Govern- the defendant Kamkishen Chose, by whom it was subsequently 
PrTnkisht-n to Piankishen Aitch and Kishen Mungul Aitch. 

Aiich, and plaintiff admitted ail the facts as above stated to be true ; 

KisLvn but alleged, that the evidence of a single peon was insufficient 
Miinfriil proof of the resistance, which led to the conBscalion of the estate in 
Miissum- of i" 1794; and that the sale was con- 

maut Raj seqnently illegal. He further prayed, that the sale should be 
Koomarc-e. revoked; and that he should be put into possession of the estate 
as heir of his father. 

']'he defendants pleaded, that as Ram Ram had never himself 
denied that he bad been guilty of the contumacious conduct which 
led to the confiscation of his estate, his silence amounted to a 
virtual admission of the resistance; and that therefore the plea 
adduced by the plaintiff'could not avail in his favour. 

The Zillah Judge, on consideration of all the proceedings held in 
the cause, was ot opinion, that the proof of the resistance which 
led to the confiscation, and ultimately to the sale of the estate, 
was insufficient; and that consequenily both the confiscation and 
the sale were illegal. He accordingly passed a decree in favour of 
the plaintiff, directing that ibe sale should be set aside; that the 
plaintiff should be put into possession of the estate; and that the 
defendants should pay ail the costs. 

An appeal was preferred by the defendants, from the above 
decision, to the Provincial Court of Dacca, principally on the plea, 
that as the lands were confiscated by the Collector, at a period 
when Collectors had that power vested in them, and tliat as this 
confiscation was aftervvaids confirmed by the Goieriior General in 
Council, and tlie lands sold by an express order from the Board of 
Revenue, the act complained of by the plaintiff was sanctioned by 
all the authorities which then existed; and that the Zillah Judge 
was not competent to irv the merits of the cause. 

It appearing that authority had been granted by Government 
for the institution of the present suit, undei section II, regulation 
3, 1793, the Provincial Court observed, that the cognizance of 
the respondent’s claim could not be precluded by the plea adduced 
by the appellants, it being evident, that the intention of Govern¬ 
ment, in sanctioning the institution of the suit, was to subject the 
acts of the Collector to the investigation and decision of the Court; 
and on going into the merits of the cause, they concurred in opi¬ 
nion with the Zillah Judge, and dismissed the appeal with costs. 

On a further appeal to the Sudder Dewanny Adawlut, the ap¬ 
pellants still insisted on the plea adduced by them in tlie Provincial 
Court. Punchaniind Ghose demised at this stage of the proceed¬ 
ings, and his widow Mussummaut Raj Kuoiuaree appeared to 
defend the suit. 

The Court of Sudder Dewanny Adawlut observed, that in article 
12 of the revenue rules of 1787, which were m force in 1790, it is 
directed that, “if any zemindar, or proprietor of land, shall be 
guilty of contumacious conduct, or of disobedience to orders, and 
the same shall be established, the Collector shall cause a procla¬ 
mation to be put up, requiring his attendance within a specified 
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period; and if he fail to attend within the said period, the Col- *817. 
lector shall confiscate his estate, and transmit a report of the 
circumstance to the Governor General in Council, who may.either - 

order the lands to be sold, or to be let out in farm, as it may appear prankishen 
to him advisable, and no such proprietor shall be reinstated in the Aitch, and 
possession of his estate, unless by the express orders of the Go- 
vernor General in Council;" that the estate in question had been 
conSscated by the Collector; and the order for the sale of it had Mussum- 
beeiSlpassed by the Governor General in Council under these rules; maut Raj 
and that as the order for bringing the estate to sale had been passed 
previous to the enactment of the regulations of 1791, at a time 
when Government had not subjected its acts to investigation and 
decision in the Courts of Judicature, it could not, on any account, 
be set aside or altered by the Courts now established. Under 
these circumstances, the Court (present R. Ker and G. Oswald) 
did not concur in the decisions passed by the Courts below ; which 
were therefore reversed, and a final judgment was given in favour 
of the appellants. 

The costs in each of the Courts were adjudged against the 
respondent. 


KALEEPERSHAUD ROY, DOORGA SOONDER ROY, and 

others, Appellants, 
versus 

DEGUMBER ROY, Respondent. 


1817. 


May 28th. 


THE family of the parties in this case, was as follows: 

KISHEN DEB ROY: 


Kashpc Nath Roy, Raj Chiindcr Degumber 

f- --—% Roy, dying Roy, 

Kalec Pershaud Ram Sounder Doorga Soonder without issue. Plaintiff. 
Roy, Roy, Roy, left liis Widow 

Dtfindant. Defendant, De/enJant. Miissiiinruaiit 

Gour Mutinec. 


According 
to tile fliu- 
doo Ihw, 
current in 
Bengal, if 
properly be 
acquired 
wilhoiit aid 
from joint 
funds, by 


Degumber Roy brought this action against the defendants, in I’xcin- 
the Zillah Court of Bmdwan, on the 22d of February 1808, for » onj 
moiety of an 11 ana share of mouza Gurhee, «&c situated in per- ni'ember of 
gunna Benode Nuggur, and also for a muictv of lot Mustole and an uudivid- 
talook Neij Gurhee; the annual produce of the whole of whichf*"'****® 
was stated at 6,209 rupees, 8 anas. It was set forth in the plaint, oiDerj ’jf 
that the 11 ana share of mouza Gurhee, &c. situated in pei^uimathe same 
Benode Nuggur, was the paternal zemindaree of Kishen Deb Roy, family, al- 
the father of the plaintiff; that on the demise of Kishen Deb Roy, 

Kashce Nath Roy, the plaintiff’s eldest brother, beinir capable of ^*[*7be'Time 
the care and management of the estate, took charge of the whole, living in 
and the rest of the family lived under him, as under tlieir father; roparcena- 
that on the death of Kashee Nath in the year 1204 B. S., his sons, 
the defendants, continued to live in family-partneiship with plnin- 
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1817. tiiT, who, in 1208 B. S., purchased lot Mustole in the name oFhis: 

"7";— nephew Ram Soonder Roy, and afterwards, in 1211, B. S., a 
putnee talook, named Neij Gurhee, in the name of Punchanund 
q'lisition." >!>'rcar, his servant, with money advanced from the joint funds of 
A widow, the family ; that his second brother, Kaj Chunder Roy, died child' 
under the less, and that plaintiff was therefore entitled to a moiety of the 

is'entUird’ detailed. 

to take her The defendants pleaded a previotis partition of the ancestrel 
husband’s property, left by their grandfather, alleging that on that occasion, 
share of a talook, situated in Dacca, had fallen to the share of the 
^rowri'^ plaintiff; and that their father Kashee Nath Roy, and uncle 
wiadi^, at Dhunder Roy, had each obtained a moiety of the 11 ana share 
his death, of inouza Gurhee, &c. as their share; that lot Mustole and the 
was held by pyf nee fa/oo^ Neij Gurhee had been purchased by Ramsoonder 
od™r"**** Roy, the former in his own name, and the latter in the name of 
sharers, Ponchatiund Sircar, his servant, with money acquired by his sepa- 
fl joint un- rate and exclusive industry, and without any aid from joint funds ; 
divided and that, under these ciicumslances, the claim of the plaintifi' was 
estate. But inadmissible. 

life interest After the prescribed pleadings had been filed by the parlies, the 
only. cause was removed, under the provisions of regulation 13, 1808, 
into the Provincial Court of Calcutta. 

A claim was set up by Mussummaut Gour Munnee, the widow 
of Kaj Chunder Roy, to his share of the undivided ancestrel 
estate; hut as she had not appeared originally as a party in the 
cause, and as her petition was not presented until the cause was 
in a state of preparation for decision, the Court did not deem it 
necessary to make an invesucation into the merits of it, but left 
her the option of instituting a suit against both parties for the 
recovery of her husband’s share. 

It appeared to the Provincial Court, that there was sufficient 
proof, from the evidence of the witnesses adduced by both parties, 
that no paitition of the ancestiel estate, left by Kishen Deb Roy, 
had ever taken place; that the paities had lived together, as 
coparceners, up to the date of the institution of the suit in the 
Zillah Court; and that lot-Mustole and Neij Gurhee had been, 
purchased by Ramsoonder Roy, the former in bis own name, and 
the latter in that of his servant Punchanund Sircar, at a time when 
the parties were living conjointly. 

The Court observed, that as the plaintiff had omitted to include 
Punchanund Sircar among the defendants, the claim preferred by 
him in the present suit to a moiety of the putnee talook Neij 
Gurhee, which had been purchased in the name of that person, 
was inadmissible; and that the only point remaining to be con¬ 
sidered was, whether lot Mustole had been purchased by Ram¬ 
soonder Roy, with the produce of his separate and exclusive 
industry, and without aid from the joint funds of the family, or 
otherwise; and it not appearing to be satisfactorily establised by 
the evidence, that Ramsoonder Roy had purchased the lands in 
question with the produce of his own industry, the plea set up by 
him was rejected by the Court, as being unworthy of credit. A 
decree was accordingly passed in favour of plaintiff, adjudging to 
him a moiety of the ancestrel estate, and of lot Mustole; and’ 



GASES IN THE SUDDER DEWANNY ADAWLUT. 


23» 


leaving him the option to institute a separate suit against Pun- ^817. 
chanund Sircar and the defendants in the presenl suit, for a 
moiety of Neij Gurhee ; the costs were made chargeable to the 
defendants. Doorga ’ 

An appeal was preferred from the above decision to the Court Soonder 
of Sudder Dewanny Adawlut. o°ber»***» 

With respect to the 11 ana share of mouza Gurhee, Sic. situated Degumber 
in per^unna Benode Nuggiir, which formed the zemindary of Roy. 
Kishen Deb Roy, it appeared to the Court to be established, that, 
on his death, it was held in copartnership by his sons Kashee 
Nath, Raj Chunder, and the plaintiff; and on the death of Kashee 
Nath and Raj Chunder, by the plaintiff, the defendants, and Mus- 
summaut Gour Munnee, the widow of Raj Chunder; and that 
there never had been a separation of the family. With respect to 
lot Musiole and the pvtnee talook Neij Gurhee, of which a moiety 
was claimed by the respondent, as having been purchased by him 
in the name of Ram Soonder Roy, with money advanced from the 
joint funds of the family, the Court observed, that it had been 
established by the evidence, that these lands were purchased by 
Ram Soonder Roy, in his own name, and in that of his servant, 
at a time when he was a member of an undivided family; but that 
there was no proof whatever of the fact of his having purchased 
them with money advanced from the joint funds of the family; 
that, on the contrary, it appears, the profits of these lands had been 
enjoyed solely and exclusively by him ; and that the whole evidence 
went to shew, that he had purchased the said lands with his own 
money. In order, therefore, to determine the law, as connected 
with the circumstances of the case, the Court proposed the fol¬ 
lowing questions to their Hindoo Law Officers: 

1st, If lot Mustole and the putnee talook Neij Gurhee were 
purchased by Ram Soonder Roy, a member of an undivided family, 
with money realized by his separate and exclusive industry, with¬ 
out aid from the joint funds of the family, will the other members 
of the family be entitled to share in the said lands \ 

2nd, Is Mussummaut Gour Munnee, entitled to any, and what 
share of the undivided ancestrel estate'( 

3d, Has she a legal right to a share of the property purchased 
by Ram Soonder Roy, under the abovementioned circumstances ? 

The pundits returned the following answer : 

If Ram Soonder Roy. purchased lot Mustole and the putnce 
talook Neij Gurliee, with the produce of his exclusive and separate 
industry, and without aid from the joint funds of the family, these 
lands belong exclusively to him, and none of the other members 
of the family have a right to participate therein. Mussummaut 
Oour Munnee is entitled (during her life) (a), to a third share of 
the ancestrel property, which, had her husband been alive, would 
have fallen to him ; hut she has no ritrht to participate in the 
acquisition of Ram Soonder Roy from his separate funds. 

On consideiing tliis opinion of the Pundits, the Court of Sudder 
Dewanny Atlawlut (present R. Ker and G. Oswald; determined, 

(n) This is not specified in the vtfuvvitkai but see note at tbe end oi this 
cauae. 
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that the ancestrel estate of Kishen Deb Roy should be divided 
■ into three shares, whereof Mussummaut Gout Munriee, in tight of 
^aud^Rov her husband Raj Chunder Roy, the heirs of Kashee 

Doofifa * ’ Nath, and the respondent, Degumber Roy, should each receive 
Soonder one share; but that the respondent should not participate in the 
Roy, and^t^qiiiiiiitions of Ram Soonder Roy, from his own funds, which 
Pe^uinber declared not liable to partition among the coparceners. Final 
Roy. judgment was given by the Sudder Dewanny Adawlut accordingly, 
amend ins the decree passed in favour of the respondent by the 
Provincial Court; and directing an immediate partition to be made 
of the ancestrel estate, according to the distribution above de¬ 
termined on. 

The costs were made payable by the parties respectively, (a) 


18!7. BABOO BIRJNATII, BABOO PUNJUB LAL, RAMPER- 

- SHAUD NAG, and JOOGUL KISHWUR BHOSE, 

May 29ih (Heirs of Baboo Dooarka Nath), Appellants, 

I'ersus 

THE COLLECTOR OF BURDWAN, Respondent. 


Dinin|» the THIS suit was instituted by Dooaika Nath, zemindar of per- 
tiine a per- gunna Mundui Ghaut, against the Collector of Zillah Burdwan, in 
guniia Piovincial Court of Calcutta, to obtain a deduction in the 

to Go^veni- ‘''”Ount of the annual assessment of his zemindary, and to recover 
merit was a certain sum of money, alleged to have been unduly levied from 
held khits, him hv the Collector. The amount of the action was laid at 5,867 


JanT' n 3 anas, .5 gundas and 2 cowries. 

inai'wrL^of plaintiff Stated, that he purcliased pergunna dVlnndul 

asM ssiiieiit Ghaut at public auction, on the 3d Maug 1213, B. 8., and signed 
hy ickhirnj the same tahood which had been signed by the former zemindars 
d»!”*^sanc the year 1198 B. S., for 209,988 sicca rupees, 14 

iioiicd*'-^"*^ anas, 4 gundas, and 1 cowry; tliat he found on inquiry, that from 
aftertli’is the year 1199 to 1213, B. S , the estate had been held khas by 
the per- the officers of Government; that during this penod. the Collector 
gunna had gi\eii lakhiraj siinnuds to different peisons, fur 665 beegas, 
12 bisw.is of land, for the purpose of digging tanks, taking fiom 
them 10 years produce as sulamee, and that a deduction of 1,302 
rupees had been made from the mofiissil asseis, but that no 
similar deduction had been allowed m the sudder jumma, as has 
‘iummui the always been customary ; that, immediately after the sale,on finding 
piiicliabcr this to be the state of the case, he presented a petition to the Board 
siiih Go- 


sold hy 
Hiiction as 
it zciniii- 
(hiiy, suit- 
jerl to a 
speeilic 


verninent 
for H df- 
diictiuu in 
Ills jumma, 
on Hccuiint 
ol the lands 


(a) In adjudging to Gour Munnee her share of the estate, although she was 
not an oiitriuHl plaintiff in tlio cause, the Court appear to have been guided by 
the rule prescribed in section 13, regulation 3, 179.J. 

It has been derided in former cases, that a widow has but a life interest in the 
properly of her liiishand. 

Vide vol. I, page 107, note; page 112, note; page 115, note; page l2l, note; 
page 261; and page 359. 
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of Revenue and to the Collector; that the Board, deeming his 
claim admissible, ordered the Collector to grant a remission ; that. ~ ; 

this order was communicated to the Collector on the 7th ^|I]g 

1214, B. S., and that in consequence thereof, the Collector allowed 

this remission for the years I'll 3 and 1'2I4, B. 8 ., but afterwards, ClHim rlis- 
on the 14th of June 1808 (2iid Assar 1215, B. S./ by order of the missed, tlie 
Board of Revenue, issued a purwanna calling on him to pay 
sum of 3,087 rupees, 3 anas, 5 gundas and 2 cowries, (beiiiir 2,604 havinfr 
rupees, as a balance due for the years 1213 and 1214, B. S.; ancTlieen dU- 
483 rupees, 3 anas, 5 gundas and 2 cowries interest thereon), and tmcdy 
issued a proclamation for the sale of part of his zemindary, 
default of payment thereof by the 10th Bysauk 1216, B. S.; thatciamation 
on the 25th Cheyt 1215, B. S., in order to save his lands, he paid advertising 
the sum demanded, with the sum of 1,302 rupees for the year **“*“• 

1215, B. S., that notwithstanding this, the Collector on the 5th 
Bysauk, 1216, B. S., made a further demand of 176 rupees for 
interest, which he also paid. He therefore sued, under section 46 of 
reguldiion 14, 1793, to recover from Government tlie sum of 3,906 
rupees, the amount leived from him in the years 1213, 1214 and 
1215, B S., with 659 rupees, 3 anas, 5 gundas and 2 cowries 
interest thereon, making the sum total 4,565 rupees, 3 anas, 

5 gundas and 2 cowiies, and to have a remission of 1,302 rupees, 
per anmim from h\s jumma, on account of the deduction made in 
the mofussil assets of his zemindary by the lahhiraj sunnuds. 

He founded his claim to the re^nI^sion on the circumstance that 
there was no mention ma<le in the proclamation of sale, issued in 
the year 1213, B. S., previously to his purchase, of the Inkhirnj 
land; and argued that had it been the intention of Governnient, 
that the same sura should be payable by the purchaser, as had 
been paid by former zemindars, notwithstanding the dedu' tion in 
the mofussil assets, such intention would have been notifieil in the 
proclamation. 

The Collector defended the suit on the part of Government. He 
stated that ill Januaiy 1794, when pergiinna Miindiil Ghaut, whicli 
had been purchased by Government, was in the hands of its 
officeis, certain lands were granted to different persons, by order 
of the Supreme Council, for the purpose of diguing tanks; that 
viaafee sunnuds, exempting them fiom assessment, were given 
with them ; that it was notiiied in the proclainaliun of December 
1807, that the ;Mmma of the lands sold was 209,988 rupees, 14 
nnas, 4 gundas and 1 cowry, and that the pl.untiff purchased the 
zemindary at that jummu at the public auction for 51,000 rupees ; 
that as the deduction had been made from the mofussil assets so 
long before the sale, the plaintiff could not plead ignorance of 
that fact; that though the Board of Revenue had at one time 
authorized the remission, yet on more full consideration of the 
subject, they had, by order of Government, instructed the Collec¬ 
tor to levy the arrears from the plaintiff, and to collect the full 
jummaUxom him in future. 

The plaintiff having demised in this stage of the proceedings, 
the appellants, his heirs, carried on the suit. 

The Provincial Court, without calling for proofs or documents 
from the parties, passed the following decision : “ it appears 

VOL. II. 1 1 
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1817. from the pleadings that the pergunna, for 15 years previously to 

-the purchase thereof by the plaintiff, was held as the estate of 

Baboo Government, and that during tliat period, certain lands were sold 
1 "",*1 to individuals free of assessment for the purpose of digging tanks, 
V. the Col- and that lakhiraj sunnuds were given to the purchaseis; and that 
lector of after this, in the year 1213, B. S., the jumma of the pergunna 
Btirdwan. l,aving been settled, a pioclamation of sale was issued by order of 
the Governor General in Council; and that the plaintiff purchased 
the zemindary at auction, and signed the faAood fur 209,988 rupees, 
14 anas, 4 giindas and 1 cowry, the same yumma which was 
advertised in the proclamation. Under these circumstances, the 
claim of the plaintiff to a remission is inadmissibleand dismissed 
the suit w’lth costs. 

The appellants being dissatisfied with this decision, preferred an 
appeal to the Sudder Dewanny Adawlut, on the plea, that the 
jumma of the estate was not fixed in the year 1213, B. S., but at 
ihe time of the decennial settlement, and that as a deduction had 
been made in the mofussil collections since that time, it was but 
just that a similar deduction should be made in the sudder jumma. 

The respondent urged, that the plaintiff, having purchased the 
estate at public auction, after (he settlement of the jumma in the 
year 1213, B. S,, was not entitled to any deduction. 

The Court of Sudder Dewanny Adawlut (present R. Ker and 
G. Oswald) held, that as the plaintiff had bought the zemindarv at a 
jumma o( 209,988 iiipees, 14 anas. 4 gundus and 1 cowry, after 
the Collector had, by order of the Government, granted lakhiraj 
sunnuds for 665 beegas, 12 biswas. he was not entitled to a de¬ 
duction on that account; and confiimed the decree of the Pro\in- 
cial Court. 


1817 . BHOWANNY PERSIlAUD CHUCKERBU'ITY, and others, 

- Appellants, 

Jane 7tli. versus 

MUSSUMMAUT COROONA MYE, (Widow of Raja Doorga 
Koonwur Nuiiain, deceased,)and otheis, Respondents. 

The power 

of altering THE appellants, the original defendants in this case, were pro- 
asLssment ® in the year 1789, was separated from 

is not vest- f^e zemindaree of Raja Doorga Koonwur Niirain, the plaintifi', and 
ed by the at the period of the decennial settlement was registered in the 
regulations Collector’s office in the name of Chunder Gopiit Chuckerbuttv, as 
Coliris^'findependent talook, assessable with an annual jumma of 702 
judicature; rupees. The allegation of the plaintiff was, that the defendants, 
but is re- Bhowanny Peisliand Chuckerbutty and Ramdoolub, did not pos- 
served ex- gegg a„y propiietary right in the talook. which entitled them to 
to**^e*Go- separation from his zemmdaree; that previous to its separation, 
vernor thereof was variable, and was raised in 1198, B. S. to 

neral in 2,418 rupees, 12 anas; and that the defendants, in 1199, B- S., in 
Council. 
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collusion with the ministerial officers of the Collector, procured 1817. 
the separation of the talook from his zemindarj at an under-rated 7 
assessment of 702 rupees, thereby occasioning an undue enhance- 
riient of the jumma assessed upon the remaining lands of his chucker- 
zemindary. The plaint concluded by praying that the talook of the butty and 
defendants should be subjected to an encrease of assessment, v. 

amounting to 1,716 rupees, 12 anas; and that a proportionate a- 
bafement of the jumma fixed on his zemindary should be allowed, roona Mye. 

The defendants, in answer, stated, that their talook was of a 
proprietary nature, such as to entitle them, under the regulations of 
Government, to separation from the zemindaree of the plaintiff; 
that in the year 1789, it was accordingly separated from his 
zemindaree, and the jumma thereof adjusted by the Collector, in the 
presence of the plaintifTs gomashta, after a due consideration of 
such accounts and papers as were requisite for that purpose; that 
they then entered into engagements direct with Government, and 
that, under the regulations, no demand could be made upon them 
for an augmentation of the public assessment. 

Ramdooliib, one of the defendants, demised at this stage of the 
proceedings, and Mussummaut Sidhesree and others, his heirs, ap¬ 
peared to defend the suit. 

It appearing to the Zillah Judge to be clearly established by the 
evidence adduced by both parties, that the talook of the defendants 
had been liable to a variable previous to H99, B. S., and 

that in 1198, B S. it had been raised by the plaintiff to the amount 
of 2,418 rupees, 12 anas, he was of opinion, that the talook :n 
question was not such as to entitle the defendants to separation 
from the zemindary of the plaintiff; and that the order passed by 
the Collector, on the 27th of May 1789, for the separation of the 
said talook, at an under-rated assessment of 702 rupees, was im¬ 
proper. Under these circumstances he passed a decree in favour 
of the plaintiff, directing that the talook in question should be 
subjected to an encrease of 7 wwima, amounting to 1,716 rupees, 12 
anas, which should be paid by the defendants into the zemindar's 
cutcherry ; and that the plaintiff should recover from the defendants 
the whole amount of jumma, which had been withheld from him 
since the separation of their talook fiom his zemindaree in 1179, 

B. S. The costs were made chargeable to the defendants. 

After an appeal had been preferred by the defendants from the 
above decision to the Provincial Court of Dacca, Doorga Koonwur 
Narain demising, his widow, Coroona Mye, and Panioti Alexan¬ 
der and others, auction purchasers of his zemindary, defended the 
appeal. 

The Judges of the Provincial Court all differed in opinion. The 
Second Judge (Sir R. Dick), was of opinion, that the Courts of 
civil judicature were not authorized to alter the assessment of 
estates, and that this power was vested exclusively in the revenue 
authorities. He therefore thouirht that the Zillah decree should 
be revised. The Third Judge (Mr. J. M. Kees) did not agree iti 
this opinion. He considered it to be fully estaiilished by the 
evidence (oral and written), that the jumma of the talook in 
question had been variable previously to the separation thereof 
fiom the estate of the respondent: and that the talook was nut 
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1817. of such a nature as to entitle the appellants to claim a separation 
■ thereof from the respondent’s zemindaree, and that the respondent 
Pe»\shaud^ was entitled, under section 12, regulation?, 1793, to a re-junction 
Chncker- *1^*® talook, to this estate, but that no such order could be 
butty and passed in the present case, as the plaintiff had not claimed it in 
others, v. his original plaint. He accordingly declared his judgment, that the 
iniiut"co' of the Zillah Judge which fixed the amount of the jumma to 

roona Mye,^® added to that of the appellant should be reversed ; and that the 
hod others. Collector should be ordered to re-assess the talook in question in 
the mode prescribed by the regulations in force, deducting from the 
jumma of the respondents the additional sum to which the talook 
of the appellant should be subjected. The case came on finally 
before the Officiating Senior Judge (Mr. Y. Burges). He was also 
of opinion that there was ample proof that the talook had been 
held at a variable jumma previously to the separation in A. D. 
1789; and that the tenure thereof was not such as to entitle the 
appellants to a separation. He concurred with the Zillah Judge 
as to the amount of the annual jumma to be deducted from the 
jumma of the respondents, and to be added to that of the appel¬ 
lants; and as he differed in opinion from the Second and Third 
Judges, he, under the provisions of section 7, regulation 3, 1797, 
(which gave him, as Senior Judge, a casting voice) passed a final 
judgment on the 20th of July 1813, confirming the decree of the 
Zillah Judge, and dismissing the appeal with costs. 

On further appeal from the above decision to the Court of Sud- 
der Dewanny Adawlut, that Court (present R. Ker and G. 
Oswald), did not concur in it. The Court observed, that the 
claim preferred by the plaintiff, Raja Doorga Koonwur Naram, 
was solely and expressly to obtain an alteration of the public 
assessment fixed on the talook of the defendants at the decennial 
settlement; that the power of altering the assessment, fixed by 
Government on any estate, was not vested by the regulations in 
the Courts of judicature, but was reserved exclusively to the Go¬ 
vernor General in Council; and that consequently the claim of 
the plaintiff m this suit was inadmissible. Judgment was accor¬ 
dingly piissed by the Siidder Dewannv Adawlut, reversing the 
decrees of the lower Courts, with costs payable by the parties 
respectively. 
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BABOO RUNJEET SING, Appellant, 1817. 

versus "" 

BABOO OBHYE NARAIN SING, Respondent. July 26th. 


THE following is a genealogical sketch of the family of the 


parlies : 


BABOO AJEET NARAIN SING 

_____A_ 


Dij BijcbSing^, 
Bhoop Narnin Sing, 


Obliye Narain Sing, 
Plaintiff, 


Suroopjeet Sing, 

I 

Riinjeet Sing, 
Defendant, 


Omrao Sing, 
(died without issue.) 


Biiooj Narain Sing, 
(a minor.) 


doo law, as 
current in 
Mitkita, a 
brother 
cannot be 
adopted by 
a brother; 
and accor¬ 
ding to the 


SAQIG SVS* 

This suit was instituted, (first in the Zillah Court of Tirhoot, 
but removed, under regulation 13, 1808, to the Provincial Court a childless 
of Patna), by the respondent, in behalf of himself and a minor Hindoo 
brother, to recover possession of a moiety of talook Keshoo Narain- 
poor, &c. an ancestrel estate. The plaint set forth, that on the 
death of Baboo Ajeet Narain Sing, his three sons succeeded to his husband’s 
estate, as members of a joint undivided family, and one of them, fl'a™ of a 
Omrao Sing, dying without issue, his share devolved on his yy"*} 
brothers ; that the estate was managed by DiJ Bijeh Sing, the eldest estate, if he 
son, and after his death, the second son, Suroopjeet Sing, the-imveany 
father of Runjeet Sing the defendant, and the defendant himself, brothers 
had successively managed it; that they had, from time to time, 
paid a part of the profits to the plaintiff and his father, for their 
maintenance ; but that on the defendants refusing to give up pos- 
se.ssion of their share, a petition was presented to the Collector, 


by the plaintiff, praying that his name and the name of his brother 
might be entered as proprietors of a moiety of the estate; that the 
Collector having informed him that he must first prove his title to 
the same by a civil action, he had instituted this suit for that 


purpose. 

The defendant, in reply, acknowledged that the family was 
undivided, but denied that the plaintiff had any claim to any part 
of the estate in question. He stated that Dij Bijeh Sing had large 
sums of money in his hands, the joint property of the family; that 
when the brothers wanted him to share it among them, he gave up 
his share of the estate in question, but conditioned that his name 
should be continued as proprietor till his death, and that the 
females of his family should be supported during their lives ; that 
his son Blioop Narain, father of the plaintiff, also executed a deed 
confiiining the one executed by his father. With regard to the 
thud sliare^ that of Omrao Sing, he stated, that he, before his 


death, appointed Suroopjeet (defendant’s father) his Awrta poofrn, 
an<l gave him up all his propeity. He moreover claimed that shara 
under a deed, executed by the widow of Omrao Sing, whereby she 
relinqiiislied her share of her husband’s property to him (the 
defendant), on receiving 700 rupees for her maintenance. 

The Provincial Court did not consider the relinquishment of 
their share by Dij Bijeh Sing and Bhoop Narain at ail established ; 
and having doubts as to the legality of the alleged adoption, and 
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1817. 


Baboo 

Ruiijeet 

Sinf^, V. 

Baboo 

Obbye 

Naraia 

Sing;. 


the validity of the deed executed in favour of the defendant by 
tlie widow of Omrao Sing, proposed the following questions to 
their Hindoo law officer: 

1st, Is the appointment of a, kurta pootra valid without written 
deeds ’ 

2nd, Is the adoption of an elder brother by a younger brother 
valid? 

3d, Ancestrel property being in the possession of three brothers, 
one dies leaving a widow: who will succeed to his share? his 
widow, or his brothers? 

1 he Pundit gave the following answers: 

1st, The appointment of a kurfa pootra is not invalid from no 
written documents having been entered into, though it were better 
that such had been written. 

2d, An elder brother cannot be the kurta pootra of a younger 
brother: for it is written in the Duttuca Mimansa, according to 
the doctrine of Sounaca, that an elder brother, an uncle, &c. cannot 
become a son. 

3d, III case of undivided property, if the deceased left no issue, 
the brothers, and not the widow, will succeed to his share. This 
is according to the doctrine of Narud Munee, as entered in the 
Mitakshura and other tracts. 

At tlie requestor the vakeel the defendant, a fourth question 
was put to the pundit: Whether an elder brother might not be 
adopted, if there were no younger brother? To this he replied, 
that, according to the doctrine of Boudhayana, as stated in the 
Uihtumbeh, an elder brother cannot be adopted. The Couit, on 
considering the answers of tlie law officer, and the evidence ad¬ 
duced, were of opinion, that the claim of the defendant to the 
whole share of Omrao Sing was unfounded, either on the plea of 
gift, or adoption ; and that the deed of aift executed in Ins favour 
by the widow of Omrao Sing was invalid, she having no right to 
the share of her deceased husband. A decree was accordingly 
passed in favour of the plaintiff, directing that he should be put m 
possession of a moiety of the estate in question. 

An appeal having been preferred by the defendant to the Sadder 
Dewanny Adawlut, that Court (present R. Ker and G. Oswald,) 
confirmed the decree of the Provincial Court, and dismissed the 
appeal with costs, (a) 


(a) In tlip Duttuca Mimansa of Nunda Pundita, (trnnsliitcd by Mr. Siither- 
l.-ind,) in sei'tiori .'>, which tmta of the nioilc of adojxioti, according to liic text 
of Sounacttf it ia tlina laid down: “ Let the adojiter, having performed various 
ceremonies, and liaving adorned with clothes and so forth, the boy, heariiifir the 
reflection of ason,&e” The teiiii “ rcfli'ction of a son” is explained by the 
Coinmcntator to iiicaii the resemblance of a son, that is the capability to have 
sprung from the adopter himself, through an appointment, (to laise issue on 
another’s wife,) or that the hoy to he adopted be one, who, by a leval marriagn 
of his mother, nii^ht have been the legitimate son of the adopter. It is added, 
“ nceordinijly, the brother, paternal and maternal uncles, the dauj^liter's son, 
and that of a .sister, areexrliided ; for they hear not the resemblance of a son.” 
Duttuca Mmansa, section 5, para. 15 to 17 inclusive.—page 90. 
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NUB KOOMAR CHOWDRY, and RAM KOOMAR I8i7. 

CHOWDHY, Appellants, - 

versus Aug. I4th. 

JYE DEO NUNDEE, and others, Respondents. 

THIS suit was instituted in the Zillah Court of Burdwan, on the The appel- 
7th of January 1807, by Thakoor Doss Nundee, to recover from 
appellants and others the sum of sicca rupees 2,440, being the 
principal and interest of a bond. vincial 

The plaint set forth, that Anund Chund Chowdry, Raj Koomar Court to 
Chowdry, Ram Koomar Chowdry, and Nub Koomar Chowdry, 
were brothers, and lived as members of a joint undivided family; 
that Anund Chund used to manage the fanuly estate at the swdder brother, on 
zemindaree cutcherry, and after his death, Kaj Koomar acted as ih*-* ground 
manager for the rest; that on the 27th Phagoon 1211, B. S » he 
borrowed 2,000 rupees from the plaintilf for the use of the family, beeli* 
and executed a bond, bearing interest at one per cent per month; vided, and 
that the family is still undivided, and that Raj Koomar also is the 
dead. He therefore sued Bulram, the son of Anund Chund, 
the widow of Raj Koomar, (who were the heiis of those two per- bavin-' 
sons,) and Ram Koomar and Nub Koomar, in order to recover the been ap- 
piincipal of the sum lent with the interest due thereon. pHed for 

The widow of Raj Koomar said that she knew nothing about fhe 
debt. The other defendants denied their liability to the debts ly 
contracted by Ra.j Koomar, stating that the four brothers hadly; but the 
separated in the year 1203, B. S., and divided the family property decree al- 
among themselves. lowed 

The plaintiff filed the bond, and produced evidence in .proof of the same 
its execution, and of the payment of the money ; as well as that the time to 
family of the defendants was undivided. The defendants brought®”® f®*" the 
witnesses to prove that the brothers were not in family pitrtnership 
The Zillah Judge was of opinion that it was clearly established by adjudged 
the evidence before him, that Raj Koomar did boriow the money, from the 
and execute the bond, as stated by the plaintiff; and that the sum estate of 
so borrowed was applied to the use of the family, he being at the 
time manager of all the concerns thereof. He therefore decreed a special 
that the defendants should pay the principal sum borrowed, with appeal was 
interest thereon, from the date of the bond up to the date on aJuiiited 
which his decree was passed. parroVthe 

Nub Koomar Chowdry, Ram Koomar Chowdry and Bulram decree, ns 
appealed from this decision to the Provincial Court of Calcutta, inconsis- 
where the appeal was defended by Jye Deo Nundee, Jug Mohun •“’‘J 
Nundee and Kalee Doss Nundee, heirs of Thakoor Doss Nundee, 
who had demised. as gave this 

The Provincial Court, not being satisfied with the evidence pro- option was 
duced in the Zillah Court, desired the Zillah Judge to take further'*'"*"’**’‘^*’7 
proof, a.s to the family being undivided, or not, and directed 
enquiry should be made, through the Collector, in whose name Dewanny 
certain TweArtZs, stated to be the property of the family, were re-Adawlut. 
gistered. The Collector reported that the name of Nub Koomar 
had been entered in the books of his office as proprietor of lot 
Kaadpoor, &c. 28 villages in pergunna Araeerabad> ever since 1210 
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Nub Koo- 
inar Cbour- 
dry and 
Ram Koo< 
mar Chuw- 
dry, «. 

Jye Deo 
Nundi-e 
and others. 


B. S.; and the name of Ram Koomar, was entered as proprietor of 
lot Nurain Patti, containin': 13 villages ; but that he had no means 
of ascertaining what otlier persons might be sharers in these 
mehals. On consideration of the proceedings of the Zillah Judge, 
and the further evidence taken by order of the Court, the Senior 
Judge (J. Wintle) passed a decree confirmtng the decision of the 
Zillah Conrt, and directing that the respondent should recover the 
amount of the debt from the appellants and the widow of Raj 
Koomar Chowdry ; but added, that if the appellants had any claim 
to recover that sum from the estate of Raj Koomar Chowdry, they 
were at liberty to sue his hens for the same. 

Nub Koomar Chowdry and Ram Koomar Chowdry being still 
dissatisfied with the foregoing decrees, presented a petition to the 
Court of Sudder Dewanny Adawlut, praying for the admission of a 
special appeal, on the following pleas : 1st, That the bond specified 
that Raj Koomar received the sum borrowed in goldmohurs, and the 
witness, through whom it is said to have been delivered, stated that 


the money was paid in rupees; 2d, That it was proved by the evi¬ 
dence of the witnesses that the four brothers had separated, and di¬ 
vided tlie family property in 1203, B S ; 3d, That it w-as clearly es¬ 
tablished by the refiort of the Collector, that they (the appellants) 
had separately purchased certain mehals which they still held in 
their own names respectively ; 4tlT, That none of the witnesses had 
stated that Raj Koomar borrowed the money while ihe family was 
undivided, or that the money was expended for the mutual ad¬ 
vantage of the family ; 5th, That the decree of the Provincial 
Court declared that it was proved that the family was undivided, 
but left them the option of recoverine ihe amount payable to the 
lespondents from the estate of Raj Koomar; this permission to 
prosecute they pleaded as a proof that the family was divided, as it 
could not have been given, but on proof that the family partner¬ 
ship was dissolved at the time this transaction took place. 

The Court of Sudder Dewanny Adawlut admitted a special 
appeal, for the purpose of deteimining whether the order passed 
by the Provincial Couit, granting permission to the petitioneis to 
institute a fresh suit against the heirs of Raj Koomar, was just 
and proper, or otherwise. 

When the suit came to a final hearing in the Court of Sudder 
Dewanny Adawlut, the appellants brought foiward no furtlicrplcas, 
than those adduced in their first petition for the admission of a 
special appeal. 

The respondents (after premising that the fact of the debt 
having been incurred could not be disputed), replied to the fiisi 
plea that the validity of the bond was by no means affected by 
the circumstance of its specifying one description of coin, and the 
witness (through whom the money was delivered) deposing that 
it was paid in another description of coin. With respect to the 
second plea, of the separation having taken place in 1203, B. S , 
the respondents alleged, that had the separation taken place there 
would have been a formal partition of the property, real and per¬ 
sonal, and the deed of partition would have been registered in the 
Zillah Court. In reply to the third plea, they observed, that 
the report of the Collector, stating that certain villages were 
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separately entered in his books in the names of the appellants *817. 
(from which they wished to estabhsh the inference of their being' „ . „ ' 
separated from the rest of the family), could not avail them, Chow- 

miicli as it was a well known fact, that lands are frequently regis-dry.nd 
tered in the Collector’s office, as being the property of one indi- Ram Koo- 
vidual, although he naay have many partneis in that property, '"**" Cliow- 
of wliora the Collector has never heard. In answer to the 
remaining pleas, they observed generally, that the money had beenjee and 
borrowed by llaj Koomar, and applied by him to the use of the others, 
joint family, of which the appellants were, at the time of con¬ 
tracting the debt, and still are, members. 

On the 14th of August 1817, the case was finally decided. 

The Court (present R. Ker and G. Oswald), saw no reason for 
reversing that part of the decree of the Provincial Court which 
affiirned the decree of the Zillah Couil in favour of the plaintiff, 
and therefore finally confirmed that decree; but they annulled so 
much o( the decree of the Provincial Court, as gave the appellants 
an option of recovering the amount of the sum decreed against 
them, fiom the estate of Raj Koomar. 


PERTAUB DEB, Appellant, I8i8. 

versus -* 

SU PtRUP DEB n ATKUT, (a Minor, through Jumeut Lal, Jan. I9th. 
his Guardian), Respondent. 

THIS suit was instituted on the 19th of June 1811, in the Provin- claim hy 
rial Court of Moorshedabad, by the appellant, in order to recover appellant 
from the respondent possession of the zemindary of pergunnah®****‘® 
Bykuntpoor, and the title of Raikut. Suit laid at 46,431 rupees. ^ 

The plaint set forth, that according to the custom of the family usage, 
of the zemindars of Bykuntpoor, the person in possession of the whereby a 
estate is called Raikut, and that after his death, the estate and brother 
title of Raikut go to the next eldest brother, who, during the life- brother, to 
time of the Raikut, has the Muhal chooreh bundhara assigned the preju- 
to him for his maintenance ; that in the event of there being no d'ceof sur- 
siirviving brother, the eldest son of the late incumlient succeeds 
the estate and title: that on the death of Dhurum Deb/JaiTwr, „„ ’ 

he, having no brothers, was succeeded by his son Bhurut Deb that such 
Raikut, the oldest of six brothers; that on the death of Bhurut was not 
Deb he was succeeded by the third biolher Dhiirup Deb Raiftwr, 
the second having died in the interim; that Dhuriip Deb having 
survived all his brothers, was succeeded by his son Jantee Deb 
Raikut, the brother of the plaintiif; that he, on his death-bed, 
appointed the plaintiff his successor, and died on the 8th Bysakh 
1207, B. S.; that after he (plaintiff) had assumed the title and 
taken the estate, he sent Ramartund Chukerbiitty wiih a petition 
to the Collector, praying that a purwanna might be issued con¬ 
firming him in the zemindary; that Ramanund did not present the 
VOL. II. K K 
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1818^ petition sent by him (the plaintiff), but forged other petitions, 

-stating that Surrup Deb, the son of the deceased zemindar, was 

Pertflub legal successor to his father, and got himself appointed serberakar 
Del), w. of estate of the defendant, then a minor; that on hearing this 
Raikut. (plaintiff) applied to the Collector to have his own name 

entered in the records as zemindar, but the Col'ector informed 
him that the orders passed in this case could only be reversed by 
a regular civil suit. The plaintiff further stat, d that the Court 
of Waids having removed the serberakar, oidered that the estate 
should be let in farm; and that to prevent a stran,ier fiom 
getting a footing in the estate, and to protect it from injury, he 
had consented to'take the farm thereof, but contended that this 
could not be construed into an acknowledgment, on his part, of 
the right of the defendant to hold the estate as zemindar. 

The defendant, by his guardian, denied that the family custom 
was as stated by the plaintiff, and pleaded that the esiate had 
always descended from father to son, as was the ceneral custom 
among the Hindoos. He stated that when Jantee Deb, his father, 
was on his death-bed, he appointed the plaintiff his (defendant's) 
guardian, and after causing a petition to be written to this effect 
to the Collector, died; that the plaintiff immediately installed him 
as Raikut, and sent petitions to the Collector, praying that he 
might be confirmed as Raikut and zemindar, and that lie himself 
might be appointed serberakar', that the plaintiff was appointed 
guardian of liis person, and Ramanund Chukerbntty serberakar 
to manage the estate; that when the estate was fat med by order 
of the Court of Wards, the plaintiff took the faim thereof, and had 
frequently designated him as zemindar and Raikut, in petitions 
presented to the Collector and other public documents. 

The plaintiff did not produce any documents in support of his 
claim. The defendant filed a number of petitions piesented by 
the plaintiff, at different times, to the Collector, and other docu¬ 
ments executed by him (plaintiff) wherein he styled the defendant 
and zemindar of Bykuntpoor. The Provincial Court of 
Moorshedabad, on considering all the circumstances and evidence 
in the case, were of opinion, that it was clearly pioied, that on the 
death of the father of the defendant, the plaintiff sent a petition 
to the Collector, praving that the defendant might be confirmed 
as Raikut, and that he himself mi'^ht be appointed serberakar ; 
that he took the estate in farm, first for five, and again for six 
years, and that he designated tlie defendant zeminriar in the en¬ 
gagements (AM6oofe«ts), and in a paper called the tahood melanee, 
filed by him in the Collector’s office, by order of the Collector. 
For these and other reasons detailed in their decree, the Court 
considered the riiiht of the defendant clearly established, and 
accordintrly dismissed the suit of liie plnintifl'with costs. 

The piainiiff was not satisfied with this decision, but preferred 
an appeal to the Court of Sudder Dewanny Adawlnt, on the plea 
that liis witnesses had not been examined, or his doimments 
received The appeal being admitted, ihe respondent resisted the 
claim on thesamt' grounds as he h.id broughi forward in the Pro- 
'Vincial Court. The appellant filed a koorseenama, or genealogical 
table, and uiber documents in support of his claim. The Court, 
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observing that the point at issue was the family custom, and that 18l8i 
this point had not been entered on, directed that the parties should 
name their witnesses to prove that point. The names of 
witnesses having been given m, the papers were sent to the Judge Siiiru() DeB^ 
of Zillah Hungpoor, in which district the contested estate is situate, Ruiktit. • 
with orders to examine tiie witnesses, in presence of the parties^ 
or their con>tituted attornies, and report the result to the Court. 

That officer liaving examined the witnesses, transmitted their 
depositions, together with his proceedings, to the Court. The 
following statement is extracted from the evidence and proceedings 
above mentioned: 

Mahadeb, the ancestor of the family, had two sons, Shishoo 
Sing and Beesoo Sing, Shishoo Shiug the eldest, became Raikut 
of Bykuntpoor, and his sons took the cognomen of Deo or Deb. 

The second son became Raja of Coocli Beliar, and his sons- 
assumed the cognomen of Nurain. 

From Shishoo Sing to Jantce Deb, the father of respondent* 

(both inclusive), twelve persons successively had possession of the 
estate; the fiist, second, third and fourth each succeeding his 
father. Tiie fouitli, Sheeb Deb, it is ascertained, left behind' 
him a .son, named Riitun Sintr. The witnesses of the respondent 
depose that he was nut boin in wedlock, being the son of a knneez, 
or slave-girl: the witnesses of the appellant could not say whether 
he was a legitimate son, or the son of a kuneez ; but both agree that 
the son of a kuneez could not succeed as Raikut. It is moreover 
pioved, that the legitimate sons of the family invariably bore the 
cognomen of Deb. This, combined wiih the evidence of respon¬ 
dent’s witnesses, affords strong grounds for the presumption that 
he was illegitimate. Sheeb Deb was succeeded (5) by Ins brother 
Muhee Deb, who was succeeded (6) by his son Bhooj Deb, who 
was succeeded (7) by his nephew Bishen Deb. It is asceitained" 
that Bishen Deb, at his death, had three sons: viz. Mukoond Deb, 

Bhyroo Deb and Kaunt Deb, notwithstanding which his brother, 

Dhunim Deb, became (8) Raikut. The witnesses for the respondent 
depose, that on the death of Bishen Deb, Dhurum Deb took forcible 
possession of ihe estate, and that on this Mukoond Deb took up 
arms to oppose him; but that Dhurum Deb, having contrived to get 
him into his power, put him to death, and that on hearing of this, 

Bhyroo Deb drowned himself, and Kaunt Deb fled, and has never 
since been heaid of. Some of the witnesses for the appellant 
confirm the mmder of Mukoond Deb, and the drowning of 
Bhyroo Deb, but do not agree with regard to the fate of Kaunt 
Deb. Dhurum Deb was succeeded (9) by his son Bhoop Deb. He 
died leaving no son, but a son was born to him after his death. 

The child however not being born during the life-time of Bhoop 
Deb; Bikrain Deb, the brother of the deceased,became (10) 

On his death he was succeeded (11) by his brother Dhurup Deb. 

The appellant’s witnesses depose that he was survived by a son, 
named Bhoop Deb, who they say, was born of the daughter of one 
Benode Sirdar, after the marriage of Bikram Deb with his mother, 
but tbev are unable to state how long after the marriage he was 
born. The witnesses for the respondent state, that the daughter of 
Benode Sirdar was brought to the house of Bikram Deb in a slate. 
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of pregnancy, and that Bhoop Deb was born five or six months 
Pertaub J so that it is doubtful whether he was a legitimate son of 

Deb, 17 . Bikram Deb, or not. However this might be, the witnesses 

Sumip when Dhurup Deb took the estate, he was but nine 

Kaikut, or ten years old, and could not have enforced his rights, even if 
he had any, against his powerful opponent. Dhurup Deb was 
succeeded (12) by Jantee Deb, the father of the respondent. 
Thus there appears to have been seven instances of tlie son suc¬ 
ceeding his father, and but three of the brother succeeding to a 
brother to the prejudice of surviving sons. In the first instance, 
it may be presumed that the son was illegitimate; in the second, 
that the brother seized the estate by force, and maintained pos¬ 
session thereof by violence; and in the third, the legitimacy of 
the son appears doubtful; besides which, he was very young, and 
consequently unable to maintain his rights. It appears that in 
the family of the Raja of Cooch Behar, (which is descended from 
the same common ancestor with the Bykuntpoor family), the same 
usage obtains, as is general among the Hindoos: viz. that a son 
succeeds to his faiher's estate. The appellant, moreover, was 
unable to shew by whom the custom alleged by him, so contrary 
to the Shaster, was introduced into the family; at what time, and 
for what leasons. 

The Judge of the Sudder Dewanny Adawlut (R. Ker), who 
tried this case, on weighing attentively the whole of the pro¬ 
ceedings, observed that the only instance adduced of a brother 
succeeding to a brother, to the prejudice of a suiviving son capable 
of succeeding, (the evidence fully warranting the piesumption of 
the illegitimacy ol the sons in the other two instances quoted) 
was one, in which tlic brother seized on and maintained his title 
to the estate by violence, and could not consequently be quoted as 
authority for upholding the custom on which the appellant founded 
hi.s claim : that the right of the respondent to the estate was 
clearly established, both by the family usage, and by the consent 
of the appellant; and that the facts of the appellant having under¬ 
taken the guardianship of the respondent, his having taken the 
estate in farm, and designated the respondent as zemindar in the 
kubooleuts and the tahood metanee, were convincing proofs of his 
admission of the title of the respondent. A final order was there¬ 
fore passed, maintaining the respondent’s right to the estate, 
dismissing the appeal, and making the costs of both Courts pay¬ 
able by the appellant. 
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MUSSUMMAUT SEETUL BHAO, (Widow of Doarka 
Doss, deceased), Appellant, 

EMAUM KHAN, and MOOHUMMUDEE KHAN, 
Respondents. 


1818 ^. 


Feb. '26lb. 


THI.S action was originally brought by Laljee Mull, GomashtaTUe pnau- 
of the banking-house of Gopal Doss and Doarka Doss at , 

ruckabad, in the Zillah Court of Furruckabad, to recover from 
the respondents the sum of 5,148 rupees, principal and interest sues to re- 
due on a bond. 

The plaint set forth, that the defendants, having borrowed the 
sum of 2,574 rupees from the house of Gopal Doss and Doarka 
Doss, executed a bond for that sum on the 5th of Rubbee ool uwul the bouse, 
1211, Hijeree {%i\\oi September 1796), in favour of Deokynundun,o“'* 
who was at the time head gomashla of the firm; that 
nundun having died, he, Laljee Mull, was appointed ^omasAta, head 
and instituted this suit to recover from the defendants, who gomashta. 
refused to pay the debt, the sum of 2,574 rupees principal, and aph““ “d- 
like sum for interest; the interest at the legal rate having exceeded^“ ' 
the principal. 

The defendants pleaded that they were not answerable for the ■ 
debt, as the money was borrowed by the order, and for the use of 
the Nuwab of Furruckabad, whose servants they were at the time. 

The plaintiiF, in proof of the debt, filed the bond, together with 
the books of the fiim, wherein the transaction was entered, and 
brought one witness to prove the execution of the bond. The 
defendants filed a muhzur nama (or declaratory deed), wherein 
they stated that they were servants of the Nuwab of Furruckabad, 
and that they were in the habits of borrowing money for his use, 
and called publicly upon any respectable persons, who were ac¬ 
quainted with the circumstances, to come forward, and affix their 
signatures to the deed in attestation of the truth of the facts therein 
alleged. This deed was written on stampt p.Tper, and boie 19 
signatures. 

At this stage of the proceedings the case was transferred, under 
the provisions of regulation 13, 1808, to the Provimi.d Couit of 
Bareilly. The case having come to a hearing on tiie 17ih of 
SeptemVier 1810, the Judges of the Court nonsuited tlie plaintiff', 
because he had sued without having obtained a, mokhtarnama from 
the membeis of the firm of Gopal Doss and Doaika Doss. 

Laljee Mull having procured a mokhtarnama from Mussiimmaut 
Seetul Bhao, widow of Doarka Doss deceased, who was said to have 
been sole proprietor of the firm, instituted afresh suit on the 10th 
of April 1811, when the plaint was in substance the same as that 
originally filed in the Zillah Court. The defendants, in addition to 
the plea adduced by them in (he Zillah Court, denied the execution 
of the bond, and pleaded, that as the bond was said to have been 
executed in favour of Deokynundun, he, or his legal representa¬ 
tives, were the only persons who were authorized to sue thereon. 

On a perusal of all the proceedings of the case, the Court was 
of opinion that this action ought to have been brought by Deoky- 
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1818. nundun, or by his legal representatives, as it was not proved, 
■ whether he lent the money to the defendants from his own funds, 

nfaut 'sTe- employers, viz. the firm of Gopal Doss 

till Rliao, DoarkaDoss; that at all events, Laljee Mull had no light to 
t> Einiiiim m.iintain the suit, there being no proof that Mussummaut Seetul 
Ktiaii and Bhiio was the widow of Doarka Doss, and proprietor of the firm in 
nnulec <j'ifStion. For these and other reasons detailed in their decree, the 
Kiiuu. t ouit (lismis^ed the suit on the 24th of Match 1813, with costs 
payable by the plaintifiT. 

Laljee Mull, being dissatisfied with this decision, preferred an 
appeal to the Court of Sudder Dewanny Adawlut. Previously to 
the admission of the appeal, Seetul Bhao presented a petition to 
the Com t, stating that she had discharged Laljee Mull from her 
service, and prayed to be allowed to carry on the appeal in her 
own name. Her prayer was granted. The pleatlings on both 
sides weie similar to those filed in the Provincial Court. 


The Court (piesent J. Fendall and G. Oswald) were of opinion 
that there was no reason to doubt the validity of the bond, as the 
respondents, in their answer to the original plaint filed before the 
Zillah Judge, acknowledged the execution thereof; and that it was 
fully proved, both by the confession of the respondents, and the 
evidence of the witnesses, that Deokyniindun was, at the time this 
transaction took place, head gomnshta of the banking-house of 
Gopal Doss and Doarka Doss ; and that the money lent was taken 
from the funds of that house. It was also established beyond all 
doubt, from the records of certain cases previously decided by the 
Court, that the appellant was the widow of Doarka Doss, former 
owner of the banking-house, and that she was authorized to sue 
for the debts due to the house. They therefore, on the 28th of 
February 1818, set aside the decision of the Provincial Court, and 
adjudged that the appellant should obtain from the respondents, 
in execution of theif decree, the sum of 5,178 rupees, being the 
piincipal and interest claimed on the bond. The whole of tlia 
costs were made payable by the respondents. 
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SYUD KHADIM ULLEE, AppeHant, 

ver%us 

DULJEET SING and BHOLA DUTT, Respondents. 


1813. 

Mdr. j 


THIS was an action brought by the appellant in the Zillah Court 
of Tirlioot, on the 4th of July 1806, to recover from the res- 
pondents possession of mouza Rusoolnugur (called also Uttoofor posses- 
Manikpoor), an usillee nizamut mehal situated in pergunna Surey-sion of a 
sur, sitkar Hajeepoor. The plaint set forth, that the village 
question was formerly the hereditary estate of Duljeet Sing ; that^f 
be, having borrowed from the plaintiff the sum of 2,081 rupees, g«ge and 
executed, through the agency of Bhola Dutt, his son, a deed ofconditional 
mortgage and conditional sale for the said village, dated the 2**08f*ru 

June 1801 (21st of the second Jeyt^ 1208, F. S.), redeemable onpggg^j^“' 
or before the 21st Jieyf 121 1, F. S., a period of five years, and adeemible 
huhzoolwusool, or receipt for the said sum; and that both these>‘i five 
deeds were registered in the registry office of the Zillab, Bhola 
Dutt appearing in'person before the register to authenticate them : a j 

that as the period allowed for redemption had elapsed, and the sum jfiit to B 
lent had not been repaid, the plaintiff instituted this suit to obtain only i,300 
possession of the estate, as conclusively transferred under the deed 
of conditional sale. ,j,g 

The defendants acknowledged the execution of the kubala and impiuatioa 
huhzoolwusool, but resisted the claim of the plaintiff to possession pf taking 
of the villap, on the plea that they had only received from 
the sum of 1,300 rupees, and that on being pressed to pay the^i ,‘i,e 
balance of the sum entered in the bond, he declined doing so, but tvrost on 
promised to give up the deeds on their repaying him the actual tlmt sum 
sum lent: that they frequently tendered payment of the said 
but that he, on plea of interest, refused to give up the deeds, and fhe" prmci- 
that they, on their part, declined paying the money till the deeds pal, and 
were given up. They stated that they were willing to pay the caused the 
sum received by them, and contended that the tender iheieof by 
ttiem, previously to the expiration of the period allowed for re- entered in 
deiiiption, was .sufficient to bar the plaintiff's claim to possession, tlie bond. 
The Zillah Judge did not tlimk it necessary to hear the evidence pnnd- 
of the witnesses of the defendants in support of the pleas urged by 
them. He considered that the attestation on oath of Bhola Hutt j,eisnoteii- 
to the authenticity of the kubala and kubzoolwusool before the tuled to 
register (when these deeds were registered), was sufficient proof Possession 
of the payment of the whole sum stated by the plaintiff to have 
been lent by him to the defendants. He was of opinion that tlie Jxpinition 
defendants were not entitled to redeem the property, as their offer ot the pe- 
to pay 1,300 rupees was not sufficient; and that to have reserved *e- 

that right to themselves, they sliouid have tendered, and in case 
tlie plaintiff refused to receive it, should have deposited in Court, i,owever 


the sum of 2,081 rupees. He therefore passed a decision in favour onlered 

of the plainiiff, directing that he should be put in possession of the ‘^'*'**^ 
village ’ « ^ ^ sboudre- 

^ COVtT tllti 

The defendants, being dissatisBed, preferred an appeal, in pnadpat 
pauperis, to the Provincial Court of Patna, on the same pleas as sum actual- 
they had urged before the Zillah Judge. The Provincial Courtwith 
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1818. previously to passing final orders on the appeal, directed the Zillah 
interest ^he depositions on oath of the witnesses lo the 

thereon kubaln and kubzoolwusool. 

as there* 1 he Cause having come to a final hearing, the Court tVere of 
was no at- opinion, that it was proved by the evidence of the witnesses, that 
obtam o”ii plaintiff paid to the defendants the sum of 1,300 rupees, and 

rioiis iDte- b®i‘>ga Moosulmaun, whose religion forbad his taking interest, 
restbeyond he had caused the defendants to consolidate with the principal the 
the le({al Slim of 781 rupees, (which is the interest of 1,300 rupees at 12 per 
cent per annum for five years,) and enter the whole sum of 2,081 
rupees in the kubala, as the principal sum lent; they considered 
that he had thereby forfeited his right to interest, and that he was 
not, under such a deed, entitled to possession of the village. They 
therefore reversed the Zillah decree, and directed that whenever the 
defendants should pay into Court the sum of 1,300 rupees, with 
interest from the date of their decree up to the date of payment, 
they should regain possession of the village, possession of which 
had been given to the plaintiff'under the decree of the Zillah Court. 

The appellant having petitioned the Court of Sudder Dewanny 
Adawlut for the admission of a special appeal, the Couit admitted 
the appeal for the purpose of considering the question of interest 
involved in the decision of the Provinrial Court. On the ultimate 
trial of the case, the Court of Sudder Dewanny Adawlut (present 
R. Kerand G. Oswald) concurred with tlie Provincial Court as far 
as lelated to the rejection of the appellant’s claim of possession of 
the village, but did not consider his right to interest upon the loan 
barred by the transaction, as there was no attempt lo obtain usu* 
nous interest beyond the legal rate of 12 per cent. Tiiey therefore 
passed a final judgment, directing that the respondents should re¬ 
pay to the appellant the sum of 1,300 rupees as principal, with a 
like sum as interest (the accumulation of interest at this time 
having-exceeded the principal), and that the appellant should ac¬ 
count for the produce of the village for the period during which he 
held possession under the Zillah decree, and repay to the res¬ 
pondents the mesne profits with interest thereon, at the rate of 
twelve per cent per annum. 
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MUSSUMMAUT RUBBEE KOOR, Appellant, 

versus 

JEWUT RAM, Respondent. 


1818. 


April Ist. 


THIS suit was instituted in the Provincial Court of Benares, on The ap- 
the 5ih of March 1811, in formd pauperis, by the appellant, 

Hindoo woman who had embraced the Moohummudan faith, to wo'nan who 
recuxer from the respondent, her husband, and otliers, possession iiad em- 
of a house situated in the city of Benares, and other piopeity, hraml the 
valued at 5,382 rupees. Moolmm- 

She stated in her plaint, that the house, valued at 4,000 rupees, fa^ti/j^sued 
and <rold and silver ornaments, to ihe value of 1,382 rupees, had her Ims- 
devolved on her, at the death of her father and mother, and that hand to re- 
she having from conviction, and of her own free will, emljraced the 
Moohummudan faith, her husband, in league with other persons, 
had sold the gold and silver ornaments in order to defraud her, on her at 
and had deposited the proceeds of the sale in the banking-house of the death 
Goomun Doss and Chutter Boj Doss: and that, as her husband P“" 
refused on demand to give up the house and the value of the ^^punchayt 
ornaments, she instituted this suit to compel him and the said decided 
bankers to deliver up the property to her. that she 

Baboo Bullum Doss, qomashta of the banking house of Goomun 
Doss, and Chutter Boj Doss, presented a petition to the Court, in i,„(i 
behalf of the firm, stating that the cotwal of the city had deposited forfeited all 
the sum of 1.382 rupees in their hands, in conformity with an 
order of the City Magistrate, under date the 13th of Febiuary 
1808, passed in the case of Jewut Ham versus Abdoolla Shah, and i,er profli- 
declared that they were ready to deposit the money in Court, gate con- 
whenever they should be called upon to do so. duct. Their 

Jewut Ram resisted the claim of the plaintiff, on the following 
grounds: He stated that the plaintiff was his wife, but that some d,,. cUmi 
time ago she formed a criminal connection with one Abdoolla dismissed. 
Shuh: that he complained against them both in the Foujdaree 
Court, when the case was, with the consent of himself and his wife, 
submitted to a punchayt for decision: that the punchayt gave 
their award in the following terms: “ Mussiimmaut Rubbee Koor, 
from her profligacy, is looked upon as one dead in law tjoutee). 

It is contrary to custom to leave propeity in the hands of one dead 
in law, or an idiot, lest it be destroyed, or made away with. The 
owners of the property in question are her husband and two res¬ 
pectable man led daughters. It IS expedient that the ornaments 
and other property be given up to her husband, and to Mohunlal, 
the husband of her eldest daughter, and that they sell the same, 
and deposit the proceeds thereof with some respectalde banker, 
and that Jewut Ram and Rubbee Koor receive the interest thereof 
during tiieir lives for their subsistence. After their deaths, the 
principal will devolve on the two daughters, who will perform their 
funeral rites. Let Jewut Ram and Mohunlal take Rubbee Koor 
home, and let them take care th.it she do not again take to these 
profligate courses. By the custom of the tiibe, profligate women 
are entitled to nothing but maiiiienance that in consequence of 
this award, he and the plaiutifl'mutually entered into agreements 
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•J818. (razeenamas) to live together, the plaintiff declaring the whole 

-- controul of the property in question to be vested iti him : that the 

Mussiim* magistrate decided the case according to this award: that the or- 
bee'Koor laments were sold, and the proceeds 1,382 rupees, deposited m 
». Jcwiit ’ the banking-house of Goomun Doss and Chutter Boj Doss, and 
•Ram. that he took the plaintiff to his house, and supplied her with food 
and raiment from the interest of the deposit; that she remained 
with hrm nearly a year, when she again formed a criminal connec¬ 
tion with Abdoolla Shah: that as she, by this dissolute com se of 
life, brought disgrace on him and his family, he charged them both 
with adultery, but as they were acquitted by tlie Court of Circuit, 
he, having no further remedy, remained quiet. He further stated 
that Abdoolla Shah had instigated her to make this claim, and 
pleaded that she had no right to the property, as on her marriage 
the right thereto became vested in him. 

'I'he plaintiff pleaded in her rejoinder that she was not bound 
bv the award of the punchayt, as the case was submitted to them 
'without her consent, and that when she executed the razeenama 
she was not a free agent, ha'^ing been compelled by her husband 
to do so. 

The case came to a final hearing on the 6ih of September 1813. 
The Couit observed, that section 3, regulation 8, 1795, provided, 
that when the parlies in a suit are of different religions, Moohuni- 
niudan and Hindoo, the decision must be grounded on the law of 
the religion of the defendant, so that this case came under the 
Hindoo law. On inspecting the criminal proceedings, held at the 
suit of the defendant, it appeared that the decision of the magis¬ 
trate, on the first complaint, was grounded on the award of a 
punchayt, composed of persons of the same caste as the plaintiff, 
wlio had not then apostatized from the Hindoo religion : and that 
accoiding to this decision, she had foifelted, by her profligacy, all 
claim to the property in question, being entitled only to food and 
raiment for the support of life. The Court observed, that as she 
had since forsaken her own religion, and received food and rai¬ 
ment from Abdoolla Shah, the only ground on which she might 
liave eliiimed ihe properly of her p'arents no longer existed; and 
that her plea regarding the punchayt could not avail her, as she 
had viitiiallv assented to the awaid given bv them, inasmuch as 
she had never apriealed from the decision of the magistrate, which 
was founded on the said award, and had lived with the defendant 
for nearly a year after it. Under these circumstances the Court 
iiistnissed lier claim. The usual order in cases of paupers was 
passed with legard to tlie costs of suit. 

The plaintiff'being oissatisfied wiih this decision, appealed the 
case to the Siidder Dewanny Adavrliit. That Court (present R. 
Keraiid G. Gswald). seeing no reason to alter the decision of the 
Provincial Court, dismissed the appeal with costs. 
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RADHA KISHEN and Others, Appellants, 1818. 

SHAM SERMA, RAM DEB SERMA, PULTA RAMv SAHOO, AprilBth. 

KlSHEN SAHOO, and Others, Respondents. 

THIS action was broup:bt in the ZiOah Court of Tipperah, on A Juimaa, 
the 13th of November 1818, by the appellants, who are Bramins,®' 
to establish their ri^ht to officiate as Prohits, or piiests, to 31 fami- doo^fam'ily 
lies ofSahoos, who inhabit the village of Chapulpara. The suit who em- 
was laid at .505 rupees, the annual amount of fees. ploys a 

It was set forth in the plaint, that the ancestors of the plaintiffs, 
and of Sham Serma, Ram Ueb Serma and the other Bramin 
defendants had from time immemorial held the office of Prohit. priest, w 
or family priest, to the Sahoos (a class of people of the /iwwwea h- 
caste of Hindoos), who resided in the pergunnas of 
Zyn Shahee and Lukia, and shared the fees arising from the per- g„ci, priest 
forinance of religious ceremonies ; that a partition having taken whilst ca-’ 
place, a four ana share fell to the ancestors of the plaintiffs, con- P*‘l’lc of 
sisting of (he villages of Kukalia, Taleekulla, Bullakoot and Cha- 
pulpard : that the remaining 12 anas fell to the share of the Bia or other 
mm defendants, and that each party performed the usual cere- relii-ious. 
monies in the houses of their Jujmans, (or families employing them duties, 
in sacrifices, &c.) and received the fees aiising therefrom, without 
the interference of the other party, till the year 1206 B. S (A. J>. 

] 799-1800), when Kaloo Serma, Hurree Serma and others of the 
12 ana sharers, interfered with the rights of the plaintiffs, and by 
performing the religious ceremonies in the houses of some of the 
Sahoos of Cliapulpara deprived them (the plaintiffs) of the fees 
arising therefrom : that the plaintiffs having prosecuted these 
interlopers in the Zillah Court of Mymunsing, a decree was passed 
ill their favour by the Judge in A D. 1801: that Sham Serma, 
and others again interfered in 1216, B. S. (A. D. 1809-1810), and 
deprived the plaintiffs of the privilege of performing the religious 
ceremonies for 31 families of Sahoos of Chapulpara: that they 
sued them in the Zillah Court of Tipperah, (to which zillah the 
villages had been transferred), and obtained a judgment in their 
favour in the Register's Court: that the case being appealed to the 
Zillah Judge, that officer did not think it necessary to go into the 
merits of the appeal, being of opinion that the decree passed by 
the Judge of Mymunsing was sufficient to uphold the right of the 
plaintiff's, but directed that if that decree had not already been 
carried into execution, the plaintiffs should sue out execution 
thereof: that the plaintifi’s accordingly sued out execution, and 
had been put in possession of nearly all their rights, when the 
Dacca Provincial Court, on the petition of Lukee Nurain Sahoo 
and others, passed an order diiecting that execution should be 
stayed, leaving the plaintiffs the option of instituting a regular 
suit to establish their rights. They in consequence instituted the 
present action against Sham Serma and others, Btamins, and 
Puita Ram Sahoo, Kishen Ram Sahoo and others (31 persons) of 
the Sahoo caste, in order to compel the latter to employ them a». 

Prohils, and the former to abstain from performing religious cere¬ 
monies in the houses of the latter to their (plaintiffs) prejudice- 
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1818. Sham Serma an(J the other Bramins denied that the plaintiffs 
had the exclusive risrht of performing religious ceremonies in tlie 
of the Sahoos of Chapulpara. They declared that the 
others, v. office of Prohit was not hereditary, but that the Jujman was at 
Sham Ser- liberty to employ whatever Bramiw he pleased, as his priest, and 
mn and that they had officiated as piiesls of the Sahoos of Chapulpara by 
others. their express desire. 

Pulta Rani and the other Sahoos resisted the claim of the 
plaintiffs, on the plea that it was optional with them to employ as 
Prohits whatever Bramin they pleased. They stated that they were 
justly dissatisfied with the piaintiffs, as they were in the habits of 
deui.Hiding such exorbitant fees for tlie performance of sacrifices 
and otliei ceremonies, as reudeied it impossible for them to have 
them pei formed pioperly. 

The Zillali Judge was of opinion that the right of the plaintiffs 
to officiate as Prohits of the Sahoos of Chapulpara by virtue of the 
paitilion above alluded to, was clearly established both by the 
evidence adduced in this case, and by the decrees passed in favour 
of the plaintiffs bv the Judge of Mymunsing, and the Register of 
Tipperah. lie therefore passed a decree, direciing tliat Pulta 
Ram and the other Sahoos residing in Chapulpara slionid employ 
the plaintiffs as Prohits in the performance of sacrifices and other 
religious ceremonies; and as it appealed that, notwithstanding 
the former decrees, the Sahoos had contumacions’y lefusod to 
employ the plaintiffs, they (plaintiffs) were enjoined to apply to 
the Court, in case they should persist in their lefnsal, in order 
that the Court might punish them by the imposition of a heavy fine. 

The defendants appealed to the Provincial Court of Dacca. 
The Bramiiis produced no new plea. The Sahoos contemled, 
that the Jvjman had a right to employ any Prohit be pleased, and 
that the mere circumstance of n siding in a village, uhi< h the 
plaiiitifis claimed to have fallen to their share, did not render it 
incumbent on them (Snlioos) to employ them as Prohits. They 
also contended, that as tlie plaintifl's were not their Aoo/Pro/«/s 
or family piiests, that they were justified in not employiiii; them. 
The respondents (plaintiffs) denied tlie light ofa Jujman to oisniis's 
his Prohit. alleging that the riahtof performing the duty of Prohit 
was frequently bought and solil like other property. The Pro¬ 
vincial Cunit, seeing no reason to alter the decision of the Zillah 
Court, confirmed it, and dismissed tlie afipeal with costs. 

Pulta Ham and the other Sahoos, presented a petition to the 
Provincial Court, praying the Court to consult with their puudit, 
as to bow the, Hindoo law stood with legard to this case, and to 
review their judtrtncnt. The Court havioir consulted their fiundit, 
received a vyuvustha which declared that a Jujman, who was 
dissatisfied with bis Prohit, was at liiieity to dismiss him, and that 
every person was at libertv to appoint his own Prohit. The Court 
on this applied to the Court of Sudder Dewanny Adawlut for 
permission to review lheir judgment. 

The Sudder Dewanny Adawlut, on the receipt of the application 
of the Provincial Com t, submitted the case for the opinion of their 
Hindoo law officers ; who save the following answer : 

** In the question proposed by the Dacca Provificiai Court, it is 
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TJ6t clearlv stated whether the Jujmans (defendants) fame to reside 
in the village at the lime of tlie paitiiion, or afterwards; ne- ' 

vettheless ii would appear from the petition of the or R'“|ha 

officiating priests (plainliffs), wiitten in the Persian language, others*' 
the JvjV/mns came to reside in the village a considerable time after si,mn ser> 
the partition had been canied into execution. ma and 

“ All officiating priest cannot cUiin the right of performing the others, 
duty appertaining to his office, for persons who may chance t«>come 
to reside in a village, which has fallen to his (the priest’s) lot by 
reason of a partition. 

“ It is not enjoined in the Skaster, that the mere residence of a 
person in a certain place can authorize a claim, on the part of an 
officiating priest to tlie performance of the sacerdotal duly for him. 

“ The Jvjmans in question admit, in their petition in the Persian 
language, that they have occasionally employed the officiating 
priests in question, and indeed therein complain of the exorbitance 
of the sacrificial fee {dukshina) demanded by the afoies.iid priests. 

“ Now, notwithstanding these said priests are not the hereditary 
family priests of these Jvjmans, still, if an officiating priest, f>p- 
pointed to officiate by the will of the Jvjman himself, and being 
utterly immaculate (or uncontaminated,) be diseanled I'y his 
Jxijman, the latter is liable to a fine, and the priest can claim the ^ 
right of performing the sacrificial duty for him. 

“An officiating priest, who is afflicted with disease; one who 
hath not peifunned expiation, though degraded from the rank of 
his tribe; one who is insane; one anathematized ; one who s eks 
Refuge with the enemy of his Jujman, for the purpose of working 
his ruin; one who mars the reputation of his Jvjman l>v a disclo¬ 
sure of his faults; one destitute of the knowledge required in the 
Shnster and Shastrangii for the discharge of the saceidotul func¬ 
tions, may be discarded by his Jujmnn. 

‘‘ Should an officiating priest discard a Jujmnn not degraded, or 
disqualified as above, or should a Jujman abandon an ii reprehen¬ 
sible priest (one not disqualified as above,) then the priest, in the 
former case, and the Jvjman, in the latter, would be liable to a fine 
of 200 panas.’’ 

(The authorities cited by the Pundits in support of the above 
opinion are t.iken from tlie Vivada Bhvngarnuvu of Jnggnmatha 
Tu) capvnchanana, the Digest of Hindoo Law, translated by Mr. 
Colehroole.) 

“ An offi( lating priest discarded by his Jujman in consequence 
of his being afflicted with disease, or disqiialifierl in any of the 
modes above enumerated, cannot claim the light of nerfonniog 
sacrificial duly for such discarding Jujman', relinquishment in these 
cases being authorized by the Shaster. 

*• Should a sacrificing priest (whether he be an hereditary priest, 
or one appointed by the will of a yw/’/wan liiinseif), demand from 
his Jw/wion a higher saciifici.il fee than the l.itier is well able to 
afford to pay for the performance of sacrificial duty, for which no 
Specific amount of fee is ordained by the Shaster-, and should the 
Jvjman, in consequence, discard the said piiest, the priest may lay 
claim to the right of performance of sacrificial «luly for the dis¬ 
carding man; since the desire, on the pait of the priest to 
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1818. obtain an exorbitant fee is not specified in the Shuster as a reasco- 
for abandonment.” 

Kblien d Court of Sudder Dewanny Adawlut, after considering the 

others””; as detailed in the application of the Provincial Comt, and 

Sham ’scr-the above vyuvustha, granted that Court permission to review their 
ma and judgment, transmitting at the same time a copy and translation of 
oiheis. ti)e vyuvustha of their pundits. 

The Provincial Court having readmitted the appeal, and taken 
another vyuvustha from their pundit, proceeded to reconsider the 
case. They observed, that tlie plaintiffs founded their claim on the 
circumstance of the Sahoos residing in the village of Chapulpara : 
but that neither the vyuvustha of their own law officer, nor that of 
the law officers of the Sudder Dewanny Adawlut upheld this plea. 
'J'hey fuither observed, that under the vyuvustha of the Sudder 
Dewanny Adawlut, a Jujman discarding a Prohit, who was not 
disqualified, is subject only to a fine of 200 pawas. They there¬ 
fore passed a decision reversing their former judgment, which 
confirmed llie decree passed by the Zillah Judge, and dismissed the 
claim of the plaintiffs. The full costs weie made payable by them. 

The plaintiffs, being dissatisfied with this decision, applied to the 
Court of Sudder Dewanny Adawlut for the admission of a special 
appeal. They pleaded that the fine of 200 punas was merely levied 
as an atonement for the ciiine of discarding the Prohit. They 
urged that the Shuster did not authorize a Jujman, under any cir- 
cuinstances, to discard a Prohit, who did not labour under any of the 
disqualifications enumerated iii the vyuvustha oi the law officers of 
the Sudder Dewanny Adawlut; tliat it was clearly proved that the 
Sahoos had been their Jujmans for many geneiations, and that as 
they (appellants) did not laboui under any of the disqualifications 
above enumerated, their claim could not be controverted. They 
prayed that the pundits might be consulted, as to the validity 
of the abandonment of a faultless Prohit, notwithstanding the 
payment of the fine by ihe Jujman. 

Previously to the admission of the special appeal, the Couit put 
the following questions to their pundits: 1st, is a Jir/man autlio- 
nzed, under any circumstances, to discard a faultless Prohit, 
whether he be a family Prohit, or one appointed by the Jujman ( 
2d, If a Jujman discharge a fautless Prohit, and pay the fine, 
must he afterwards employ the same Prohit or not? 

I’he pundits gave the following answers : 

Answer 1st, “ A Jujman has no power to discharge a Prohit, 
whether he be a family Prohit, or one appointed by himself, if the 
Prohit be without fault, and labour under no disqualifications : for 
it IS laid down in the Shnster, that a Jujman, who discards a 
faultless Prohit is punishable by fine. A faultless Prohit, there¬ 
fore, he cannot discaid.” 

Authority, Munnoo 'in the Vivada Bhungarnuha, Vivadu Chinta-^ 
munee and other tracts: “ If a Jujman discard a Prohit who is 
faultless, and capable of performing the duty of Prohit, or if a 
Prohit discharge a faultless Jujman, he is liable to fine of 100 
puns ” 

Answer 2d, “ If a Jujman discard a faultless Prohit, and pay 
the fine due for that offence, it is necessary for him to perform Pra- 
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yushchitta (atonement), and to re-appoint the Prohit i for a Ritwig 1818. 

■and ProAiY are equal: and it is incumbent on them, that they, in - 

all matters laid down in the Shuster t be careful to do every thin^ Radha 
for the advantage of their Jujmans, and to remove harm from 
them: if any discharge a ProAif, who should be looked upon assjj^mSer- 
falher, mother and gooroo, he is guilty of such a crime, as excludes ma and 
him from eating and drinking with his tribe in this world, and others, 
will cause him to be hereafter born in the body of a rakhis, or 
demon. This crime is called Ooph-patuk. Moreover, it is neces¬ 
sary to serve such a person (a Prohit) as a father or mother: and 
the person who takes away (or withholds) the dukshinn, or other 
gifts usually given by Jujmnns, which are the means of subsistence 
of Bramins, is guilty of a serious offence. Let the person who 
discaids his ProAir, having paid the fine to the Raja, and made 
the atonement (prayushchitta) laid down in the Shuster in retribu¬ 
tion for that offem-e, again appoint the Prohit to his office. This 
is enjoined by the Shuster. It is also incumbent on the Raja to 
levy the fine from any of his subjects who acts contrary to his 
duty, and to compel him to keep to his duty {dhurum). The 
llaja IS culpable, if he do not take notice of such thing.” 

Authorities, 1st, Vyasu Moonee written in the Prayushckitta 
Mitacshara.. “ A mother, father, husband, a teacher of munturs, 
an instructor, an elder brother, a Prohit, &c. are (esteemed in the 
light of) gooroos." 

2d, Mmwwoo in the Prayushckitta Madhiivn: “ To forsake a 

gooroo, the Veds, the consecrated (or sacrificial) fire, or a son ; to 
deny the future state, the Deity, the Veds, or a gooroo, is consi¬ 
dered to amount to the crime of Ooph-patuk'’ 

3d, Munnoo in i\ie Prayushckitta Mudhuva: “ Whoever without 
cause forsakes mother, father, or gooroo, is an offender; it is in¬ 
cumbent on the elders (the great and noble) of his tribe to prohibit 
his appearance at the worship of the Deity, the Sraddha, and 
other family ceremonies.” 

4th, Munnoo in the Kurma Virmha Prakurn, quoted in the 
Prayushckitta Madhuva : “ The person who does not perform 
service to an instructor, a performer of saciifice, a gooroo, an 
adorer of the Deity and the Moonees, shall after death be born 
in the body of a rakhis, or demon.” 

5th, Munnoo: “ A peisoii guilty of the crime Oopil-patuk (a), 
must perform penance. This penance is thus described by Koolook 
Bhut: Let him perform the same penance as he would for killing 
a cow, or let him, according to his caste and abilities, perform the 
Vritta Chundrayuna. (b) 

6th, Dikshita in the Achara Madhuva ; To support a mother, a 
father, a gooroo, a wife, an orphan relation, a traveller, the con¬ 
secrated tire, who are all entitled to support, is proper, and will 
benefit the supporter m the next woild.” 

7ih, Vrihat Bishnoo in the Achara Madhuva. “ Munnoo 
has said; ‘ There are but three ways in which a Bramin can get 
a liveliliood without sin, viz, teaching the Veds, cau.sing the per¬ 
formance of burnt sacrifices, and receiving gifts.” 

(rt) See W.ird's acc ount of the Hindoos, quarto edition, vol. 1, page 404. 

(/>) See Ibid, page 415. 
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1817. 8th, Vriddha Goutuma 'xn ihs Kurma Vivaka Prakurn'. Who* 
' ever deprives a Bramiii of the means of subsistence will, after his 
Rmth;i death, be born seven times in the body of a frog." 

Kl^lleit Anl rii wr* -mjm irt ^ nt t ^ w • • 

Olliers, V. rrtrta/ muTinoo in the Smritee Sunskara : “ It is mcum- 

siiHin ^e^- bent on the Itaja to fine any person who forsakes his fatlier, mother, 
in.t, and son, teacher, or a faultless prohttf and to make liim return to his 
acciisiomed duty.” 

lOih, Vriddha Yajnyavalcya : “It is incumbent on ihe Raja to 
fine, and keep to his accustomed duty any one who, without cause, 
forsakes father, mother, wife, son, g.oroo, or pro hit.’* 

11th, Yajnyavalcya in the Rajdhurm Prakurn,u\ the MitaQ- 
shnra. “ If any kool, jati, srenee, gun or janpud, forsake their 
duty, let the Raja fine them, and keep them to it.” 

i2th, M tacsharay in explanation of the above terms : Kool 
means tribes, as Bramins and otliers; jati means caste as the 
moordhavushikta and others; srenee means sellers of betel leaf and 
pc sons of similar occupations ; gun iroldsmiths and others ; janpud, 
b. ibers, washeimen, «&?. If any of these forsake his faith, let the 
It.ij.i fine him according to his crime, and compel him to return to 
his duly.” 

13th, Munncoi “ If the Raja omit to fine an offender, or fine an 
inno'’ent person, his reputation will suffer in this world, and it will 
be hrouuht against him, as a crime, in the world to come.’' 

The Court, after pei using this > admitted a special ap¬ 

peal; and <>s the respondents, iiolwithst.inding due notice, did not 
appear to defend tlie appeal, it was decided ex parte. The Court 
obseived, tliat under the vyuvustha, a Jujmnn cannot discaid a 
faultless Prohit-, that the appellants did not labour under any of 
the disqualifications which would anthoii/e the respondents to 
dis''ar«i them; and that they were capable of performing the duty 
of Prohit. rhey therefore (present R. Ker ami G. Oswald) p issed 
a final judgment, reversing: the decision of the Zillah Judge, and 
the second decision of the Provincial Couit, and provided that the 
appellants should be put in possession of their tight lo < fficiate as 
Prohiti in the houses of the 31 Sahoos of Chapulpaia, as claimed 
by them. 

The costs in all the Courts were charged to the respondents, (c) 

(c) Tlie tinrtrine maintnined by tlie vyuvu.ithus of tlic pundits of the Sadder 
rtowrinnv Adawliit in this esse is illustraieil nnd confirmed by the texts cited io 
the second volume of Mr. Coirbruoke's 7’ranstatton nf the Digest of Hindoo Law. 
Book 2, chapter .'t, section llJ, “ On Partnership among Priests jointly offiti- 
ati/ig at holy rites,” 
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SHEO BUKSH SING, Appellant, 
versus 

the heirs of FUTTEH sing, Respondents. 

THIS action was broaght in the Zillah Court of Shahabad, on Theap- 
the 4th of December l806, by the appellant, in order to obtain 
possession of 500 beegas of land, being half of mouza Chunda 
Khas, and of 37 beegas, 10 biswas by right of Jethansha^ or pri- brotlier, to 
mogeniture; in all 537 beegas, 10 biswas, the annual value of which obtiiia?^ 
was estimated at 940 rupees, 10 anas. ;?erc<'nfoa 

The planitifF stated that he and Futteh Sing, his yo’^^ger 
brother, inherited talook Chandakooree, situate in pergunna property, 
Arrah, from their father, and that they bad divided the estate be- which dc- 
tween them, with the exception of the village of Chunda ■ bj*^**b Tn- 

that he (plaintiff) received, at the partition, in addition to a moiety berita„pe 
of the estate, seven and an half per cent on the moiety that fell to from his 
the lot of Fiiteh Sing, by right of Jethamha (derived from Jetha, father, in 
elder or first born, and Unsha share or portion;) that he had 
always received a like portion of the net profits of the village of^,.pfj,„Qj,’. 
Chunda Khas, which was held in common : that in the year 120i nitiire. 

F. S., Futteh Sing instituted a suit against him (plaintiff) in the Claim 
Zillah Court to recover 375 maunds of wheat, which he claimed as * 

his share of the produce of Chunda Khas, and that his plaint was timiye^Ann- 
dismissed by the Register of the Zillah Court, on the ‘27th of July sha was 
1797, on tlie production by the plaintiff of a document wherein the antho- 
defendant had acknowledged the right of the plaintiff to Jethansha 
and of the decision of a punchuyt, which awarded the same to the 
plaintifl*: that this decision was confirmed, on successive appeals, 
bv the Zillah Judge, (on ‘26th of June 1799), and the Provincial 
Court of Patna (on 6ih of January 1800 ;) that Soodisht Doss and 
other cultivators of Chunda Khas, having been instigated by 
Futteh Sing withheld his (plaintiff’s) share of the profits of the 
village for the years 1204 to 1207, F, S., both inclusive, that he sued 
them to recover the balance, and obtained a decree in his favour : 
that the crops being attached in execution of the decree, he received 
one-half of the shaie apportioned to the zemindar, and seven and an 
half per cent on the share of Futteh Sing, as iethansha\ that 
notwithstanding this decree, the cultivators had again, at the insti¬ 
gation of Futteh Sing, withheld his sliare of the net profits from 
1208 to 1213, F. S., both inclusive, and were still in balance to 
him. He declared his intention of suing them to recover the ar¬ 
rears due to him, and instituted the pieseiit action to obtain 
possession of a moiety of tlie village of Chunda Khas, (the Ruhbeh 
of which is 1,000 beeg.is,) and seven and an half beegas per cent 
on the moiety of Futteh Sing; and also to obtain a separation 
thereof from the share of Futteh Sing, in order to prevent future 
disputes. 

Futteh Sing resisted the claim of the plaintiff to Jethansha, on 
the grounds of its not being allowed, either by the Hindoo law, or 
by the custom of the family, or of the country. He declared, that 
at the partition of the estate, he had received one moiety thereof, 
and that he had continued to enjoy the produce of the same, 
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1818. without any deduction of Jetkansha. With regard to the suit 
7 TT", formerly instituted by him, he stated, that the Courts had dismissed 
Slog. «?the merely on the evidence of the witnesses of the plaintiff, 

Heir&of and that the Provincial Court, on his praying for a review of judg- 
Futteh ment, declared that their judgment could not be altered, unless the 
Sing. evidence of the said witnesses should be proved to be false. He 
pleaded that there were strong grounds for the presumption that 
their evidence was unworthy of credit, and that they had been 
bribed by the plaintiff to depose in the manner they did depose; in¬ 
asmuch as Peear Chund Putwaree had lately sued the plaintiff 
fur arrears of salary, stating in his plaint, that Sheo Buksh Sing 
had enticed him from his (Futteh Sing’s) service, and had given him 
a salary, in order to induce him to give evidence in his (Sheo 
Buksh Sing’s) favour, but that as he (Sheo Buksh Sing) had ob¬ 
tained decrees against Futteh Sing, he had no further occasion for 
his services, and had therefore refused to pay him his salary; that 
Sheo Buksh Sing having subsequently satisfied him, the said 
Putwaree filed a razeenama, and the plaintiff a safeenama, in 
consequence of which the suit was dismissed. With regard to the 
decision obtained against Soodisht Doss and the cultivators of 
Chunda Khas, he urged that it was no proof of the plaintiff’s right 
to Jetkansha, as that point had not been entered into in the case 
in which this decision was passed. . 

The plaintiff filed, m support of his claim, the decrees passed 
by the Courts in the cases of Futteh Sing (defendant in this case) 
versus Sheo Buksh Sing, and Sheo Buksh Sing (plaintiff in this 
case) versus the cultivators of Chunda Khas. 

The Ziliah .fudge was of opinion that the points at issue in this 
case were two, viz. the right of the plaintiff to Jetkansha, and his 
claim to have a moiety of the village separated from the share of 
the defendant. 

With regard to the first point, he was of opinion, that the deci¬ 
sion passed in the case of the cultivators of Chunda Khas, did 
not affect the claim, as the right to Jetkansha was only mentioned 
therein incidentally, and did not appear to have been a point at 
issue. From the decisions passed in the other case, it appeared 
that thev were founded solely on the evidence of the witnesses of 
the plainlirt ; the only documents brought forward by the plaintiff 
in support of his claim being the awaid of a punchayt, and a 
Hindee document said to have been executed by the defendant. 
I'he awanl of the punchayt had been declared to be invalid by the 
Ziilfih Judge in his decision on appeal from the decision of the 
Begister, under date 26th of June, A. D. 1799, as it appeared that 
the agreement to abide by the decision of the punchayt was 
executed by Futteh S'ing, when under surveillance of a peadali. 
The Hindee document purported to be an acknowledgment on the 
part of the defeiidnnt. of the plaintiff’s right to Jethansha, at the 
rate of 8 beenHS, 6 biswas, and I doons per 100 beegas of land. 
The Ziliah Juflire was of opinion, that this document could not 
avail the plaintiff, as he had not mentioned it in his plaint, and as 
he would not have claimed Jethnnshn at the rate of 7 bcega.s 10 
hiswas, hail he, under that document, a right to 8 beegas, 6 biswas 
13^ duons per 100 beegas. He observed, that the Provincial 
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Court had declared in their roobuharee of the 4lh of March 1800, 1817. 

(on the application of the defendant for a review 

that the decisions passed in the case could not be reversed as long 

as the evidence of the witnesses of Sheo Buksh Sing, on which 

those decisions were founded, remained unimpeached. Fiotn theFutteh 

perusal of certain papers in the case of Peear Chund Putwaree 
versus Sheo Buksh Sing, it was clearly proved that the evidence of 
I’eear Chund was obtained by bribery, as stated by the defendant. 

He (the Zillah Judge) was therefore of opinion, that the evidence 
of the whole of the witnesses was so shaken by this fact, as to be 
utterly void of credit, and that as the plaintiflTs right to Jethanska 
rested solely thereon, his claim thereto was not maintainable. 

With regard to the second point at issue, viz. the sepaiation of a 
moiety of the village, it was proved by the production of papers, 
and the acknowledgment of the plaintiff’s vakeel, that the said 
moiety was entered in the Collector’s records, in the name ot 
Sunaut Sing, the son of the plaintiff. As he, therefore, was not a 
party in this suit, the Zillah Judge was of opinion that no order 
for tile separation could be passed. He therefore passed a decree 
dismissing the plaintiff’s claim with costs. 

The plaintiffappealed to the Provincial Court of Patna, on the 
plea that his right to Jethanshu had been recognized by the deci- 
Sion of the Register of the Zillah Court, dated 19th of July 
which was confirmed, on successive appeals, by the Zillah 
and the Provincial Court, and by other documents. The defen¬ 
dant resisted the claim on the grounds before urged, and on the 
plea that Jethansha was not allowed by the Hindoo law, and that 
the right to Jethanshah'AA not been argued in the former case. 

Previously to entering into the merits of the case, the Provincial 
Court put the following question to their pundit; “ A Hindoo 
sues his younger biothcr for Jethansha on the property winch was 
inherited from their father. Is this claim sanctioned by the Hmdoo 
law?” He answered. “ In the Cali yoog, Jethansha is prohibited 
by the shaster.” After perusing the whole of the proceedings of 
the Zillah Court, the pleadings filed before them, and the vyuvus- 
tka of their pundit, the Court were of opinion that the decision of 
the Zillah Judge was correct, and as Jethansha was forbidden by 
the shaster, they passed a decision, confirming the Zillah decree 

with costs payable by the appellant. ... «... 

The plaintiff, being still dissatisfied with the decision of the 
Provincial Court, presented a petition to the Court of Sudder 
Dewannv Adawlut, praying that a special appeal might be ad¬ 
mitted. Previously to the admission of the special appeal, Uie 
Court consulted their pundits, who were desired to state whether 
Jethansha was authorized by the Hindoo law current in Behar. 

They gave their opinion in-the following terms. ^ - 

“ Though Jethansa is mentioned in the shaster, yet it is for¬ 
bidden in the Cali yoog; therefore the claim of the appellant to 
Jethansha is not authorized by th« shaster. 

Authorities, 1st, Aditya Poorana, cited in the VeeraMitro- 
daya, Vivada Tanduva, and other tracts. “ In the Call age 
these things are forbidden : the second gift of a damsel once given 
away in marriage: deduction in right of primogeniture: the. 
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1818. saciiBce of a bull: the procreation of offspring on a widow by 

~~~ her husband’s brother : entering: the order of ascetics ” 

ling, t!!tUe Vivada Mudhuva, Vivada Tanduva, Veera 

Heirs of Mitrodaya. “ As it is prohibited to procreate offspring on a 

■Futteh widow ; and as it is prohibited to sacrifice a cow, so it is prohibited 

Sing. to make a deduction in favour of the eldest son.” 

I'he appellant having stated that the custom prevailed in the 
part of the country where the estate lay, the pundits were desired 
to state, whether this custom could be upheld, notwithstanding 
tlie prohibition of the shaster, if it appeared that such was the 
custom of the country. 'I'hey replied that the custom might be 
upheld under the shaster, notwithstanding the prohibition, if it 
should appear to have prevailed for any length of time, with the 
consent of the inhabitants of the country. The authorities for 
this opinion are in the Vivada Tanduva, Veera Mitrodaya, Vyuvu- 
hara Mayucha and other tracts. The Court being of opinion 
that this was a case in which a special appeal should be admitted, 
admitted the appeal accordingly. 

Futteh Sing, the respondent, died at this stage of the proceed¬ 
ings, and Guldeb Sing, Buwatiee Sing, Radha Kishen and Gunga 
Bishen, his sons, and Telook Nath, Chutterboj Lai and Pertaub 
Nurain, his grandsons, appeared to defend the appeal as his heirs. 

The Court (present G. Oswald), after maturely weighing the 
proceedings, were of opinion that the claim of the appellant to 
Jethansha could not be upheld, as the custom of giving a larger 
share in right of primogeniture did not appear to have prevailed 
in the family of the parties, and was moreover prohibited by the 
shaster. A final judgment was accordingly passed on the 18th of 
August 1818, confirming the decisions passed by the Zillah Judge 
and the Provincial Court, which dismissed the claim of the plain¬ 
tiff. The costs in all the Courts were made payable by the 
appellant. 
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KOONWUR HURREE NATH RAl, (Minor, throngh his 
Guardians and the Managers of his estate), Appellant, 

XJCTStiS 

MUSSUMMAUT JYEDOORGA BURWAIN, Respondent. 


1818. 
Sept. 9tli> 


THIS action was brought in the Zillah Court of Rungpoor on ciaiokof 
the 29th of December 1810, by the respondent, the zemindar ofalluviaf 
pergunna Jumera, to recover from Koonwur Hurree Nath Rai, **** 

zemindar of pergunna Bahur Bund, and Kalee Kaunt Rai and Raj Burrum- 
Indur Rai, zemindars of pergunna Bheetur Bund, about 550 pooler 
koolbehs of alluvial land. flowing on 

It was set forth in the plaint, that, in course of time, t*g*l*^j*^*^^ 

1,500 koolbehs of land had been swept away by the encroachments jj 

of the river Burrumpooter from different villages in the plaintiff’s was divided 
zemmdaree, and that about 550 koolbehs had become attached toHmnngdie 
the churs of Toopla Jookha and Chookeer Chur, forming part 
the same estate : that the land on these churs was not in a regular lay 
state of cultivation, but that Boor Chund Burowa, the plaiiitid'son either 
father-in-law, and Beer Chund Burowa, her husband, had sue-there- 
cessively received the rents arising from the fewnAer, and 

pasturage of the said churs, and that the defendants, the zemindars 
of Bahur Bund and Bheetur Bund, had unjustly taken possession 
thereof. The plaintiff therefore instituted this suit, to recover 
possession thereof; laying the suit at 857 rupees, the estimated 
annual produce. 

The guardians and managers of the estate of Koonwur Hurree 
Nath Rai, who was a minor, defended the suit on his behalf. They 
denied the right of the plaintiff, and alleged the land in question 
to belong to mouza Bulubha Khas, situate in the pergunna of 
Bahur Bund. The zemindars of pergunna Bheetur Bund declared 
that the churs in question belonged to mouza Nurainpoor, situate 
in their zemindaree. 

An awmeew, deputed by the Judge, proceeded to the spot, and 
made the necessary enquiries in presence of the agents of all 
parties, and gave in his report to the Judge, but as the suit did 
not come on immediately, he did not remain in attendance on the 
Court to make oath to the truth of his report. The Judge did not, 
however, think that this was necessary, as he had e.\ecuted a 
hulfnama previously to entering on his duties as aumeen. It ap¬ 
pealed from the map given in by the aumeen (copy of which is 
annexed), that the Burrumpooter flowed on all sides of the dis¬ 
puted land; that the plaintiff’s zemindaree lay on the east and 
north sides thereof; that on the west side, the plaintiff"s zemindaree 
extended from the northward as far south as the river Suntose; 
the zemindaree of Koonwur Hurree Nath Rai from river Suntose 
to the river Issamuttee ; and the estate of the zemindars of Bhee¬ 
tur Bund from the river Issamuttee to the southward beyond the 
limits of the contested chur, and that another chur, the right to 
which was contested in another suit, lay to the south. The aumeen 
reported that the contested land belonged to the plaintiff. 

The Judge observed, that it was impossible to decide with any 
certainty, from whose lands the chur was formed, as the witnesses 
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1818. of each party gave evidence in favour of the party who summoned 
^ them, consequently contradicting each other. He was therefore 
Kooiiwiir pf opinion that the most equitable mode of decision would be to 
Nath Ra'i g'^e to the parties respectively the land adjoining to iheir respec- 
ti. MiiBsiiin-live estates ; and ordered that the land to the northward of a line 
rnaijt Jye drawn east and west from the river Suntose to the plaintiff’s 
Bij*rwa*a boundary should be taken by the plaintiff; that the remaining 

portion, to the southward of that line, should be divided by a line 
drawn from north to south ; and that the land to the eastward 
should belong to the plaintiff, and the land to the westward should 
be taken bv the zemindars of Babur Bund and Bheetur Bund, 
according to their respective boundaries. Each party was ordered 
to pay their own costs. 

The guardians o«f Koor Hurree Nath Rai appealed from the 
decision of the Zillah Judge to the Provincial Court of Moorshe- 
dabad,on the plea that the aumeen had given in a partial statement, 
favourable to the plaintiff, and had absconded without swearing to 
the truth of his report. They stated that the chur had belonged 
to pergunna Bahur Bund for 30 years, and prayed that another 
aumeen might be deputed for the purpose of making a fresh 
investigation. 

The respondent was also dissatisfied with the decision of the 
Zillah Couit, which awarded to her only part of the contested 
land, whereas the aumeen had reported that the whole thereof 
belonged to her estate, and stated that the whole of the chur was 
not new land, the accumulation having taken place on the churs of 
Toopla Jookha and Cbookeer Chur, which h.id always formed part 
of her zemmdaree. With regard to the aumeen, she urged that he 
executed a hulfnama before he entered on his duties, and remained 
in attendance on the Court for six months, when the appellant 
tampered with him, and induced him to conceal himself. 

The Provincial Court did not consider that the circumstance of 
the aumeen s not having made oath to the truth of his leport, 
after having given it in, invalidated his statement, and observed 
that the Zillah Judge did not decide the cause merely on tlie 
aumeen*s report, but according to his own judgment. As no 
reason therefore appeared why the decision of the Zillah Judge 
should be altered, the Court passed judgment confiiiiiiug it; each, 
party paying their own costs. 

The appellant, being still dissatisfied, presented a petition to- 
the Sudder Dewanny Adawlut for the admission of a special 
appeal. Both parties expressed their dissatisfaction witii the 
decisions of the Zillah and Provincial Courts : each declaring 
that the branch of the Burrumpooter, which flowed under their 
own boundary, was fordable; while the other branch was broad and 
deep. They therefore each claimed the contested land, on the 
grounds of former decisions by the Sudder Dewanny Adawlut, 
wherein that Court had decided that the grand channel of a liver 
should form the division between the estates, in cases of alluvial 
land so situated. 

The Court (present W. Blunt), was of opinion that the report 
-of the aumeen was not to be set aside on account of his not having 
attested the truth of it on oath after he had delivered it in, as he 
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liad subscribed a hulfnama, previously to being deputed, and had 
made his enquiries on the spot in the presence of the agents of all 
the parlies concerned. A final decision was therefore passed, 
confirming the decrees of the inferior Courts. The costs were made 
payable by the parties respectively. 


EUNSEE DHUR NUNDEE, Appellant, 1818 . 

versus — 

MIRZA MOOHUMMUD SHUREEF, Respondent. Sept, i.'ith 

THE appellant instituted this suit in the City Court of Dacca, Determined 
on the 2d of February 1807, to recover from Mir/,a Moohummud 
Buddee, the father of the respondent, the sum of 5,585 rup®6s, 
on account of a balance of cash. ker, nnsnp- 

The plaintiff, who was the owner of a banking-house in the city ported bv 
of Dacca, stated in his plaint, that tlie defendant had dealings 
with him for some time, from the 9th Mafffi 1197, B S., (29th ofs^,*(fir”eitt 
January 1791), to the end of C/iet/t 1206, 13. S. (lOlh of April evidence to 
1799), and was in the habit of taking up sums of money, for pr®’® » 
wliich he sometimes gave vouchers, and sometimes not; but that^^®*^^' 
he used occasionally to settle accounts with the ffomashfas of the 
firm ; that at the expiration of the period in question, he owed the 
firm the sum of 5,585 rupees, and that on his refusal to pay the 
debt, he (plaintiff) had instituted the present action for the recovery 
thereof. The defendant denied the debt. He acknowledged that 
he had had dealings with the house, and that he had occasionally 
settled accounts with the gomashtas. He stated that subse¬ 
quently to the 29th Magh 1201 (9th of February 1795), he had a 
sum of money in the hands of the firm, and from that time, had 
been unable to eet the gomashtas to come to any settlement; and 
that instead of his owing money to the fiim, the firm was in debt 
to him. He denied ever having drawn any sum from the firm, 
without giving a written voucher for the same. Each party pro¬ 
duced books of accounts and named witnesses, to prove their 
respective pleas. Previously to deciding on the case, the City 
Judge directed his scrishtadar to inspect and compare the 
account books given in bv the parties. Havinj; done so in 
presence of the vakeels of the parties, he gave in a repoit, whence 
it appeared that the sum of 5,585 rupees, 7 anas, 2 gundas, 2 
cnwiies, was entered in the plaintiff’s books against the defendant. 

'fhe witnesses of tlie plaintiff deposed, that the books of the 
plaintiff were correct, and those named bv the defendant, who were 
the persons to whom the plaintiff stateil that the money was paid 
without voucliers, denied that thev had ever received any money 
on account of the defendant without giving a voucher under the 
defendant's own liaiiil. 

The City Judge observed, that it was a notorious fact, that at 
the time tliese transactions took place, the defendant was a young 
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1818. man who lived at efreat expence; that the witnesses named by him 

-- were his own private servants; that the plaintiff was a respectable 

Biinsec banker who had very extensive dealitigfs, and that his witnesses 
were his gfomasA<as, men of the greatest lespectability; and that 
these persons used to enter any sums, which were drawn by the 
;vio()iium- defendant without vouchers, in the account books of the firm, 
niiid Siiu- which being examined were found to be kept up in the same man> 
ner as the books of all respectable merchants. The Judge there¬ 
fore, taking into consideration all the circumstances of the case, 
was of opinion that the plaintiff was entitled to a decree, and 
passed judirment, that the defendant should pay to him the sum 
claimed with costs. 

The defendant appealed to the Provincial Court of Dacca. He 
obseived that the Judge had objected to his witnesses because they 
were his servants, and pleaded that the same objection might be 
urged aoainst the witnesses named by the plaintiff; and that as his 
Witnesses w'cre the persons to whom the sums entered in plaintiff’s 
books, for which no vouchers were produced, were said to have 
been paid, it was l>iit Just that their evidence should be received. 
The respondent brought forward the same pleas as he adduced in 
the Zillah Court. The Provincial Court observed, that ihe decision 
of the Zillah Judee was founded on supposition: that the plaintiff 
had been unable to produce a single voucher, written by the de¬ 
fendant, to support his claim: and that ihougli his witnesses bad 
deposed that such and such items had been entered in bis (plain¬ 
tiffs) books, as having been paid on account of the defendant, yet • 
there was no pi oof that tlie persons, to whom the said sums are 
said to have been paid, weie authorized by the defendant to receive 
sums of money on his acC' Unt; or that he was aware that they had 
been so received, or that they had been expended for his use : that 
the churn rested solely on the books of the plaintiff, which, being 
unsupported by any written document or voucher, could not be 
received as evidence. Thev theiefore passed a judgment reveisiiig 
the decree of the City Judge, and dismissed the claim of the 
plaintiff with costs. 

The plaintiff being dissatisfied with tbedecision of the Provincial 
Court, preferred a petition of appeal to the Sudder Dewaniiy 
Adawlut, in formd pauperis (he having in the interim failed lii 
business), and pleaded that his claim had been clearly established 
by evidence of his witnesses, as well as bv the production of his 
books of accounts, and that the books of bankers had always been 
received by the Civil Courts as legal evidence. The Court admitted 
a special appeal. Mirza Moohummiid Buddee havinir deimsed at 
this stage of the proceedings, his son and heir, Mirza Moohummnd 
Shnreef, appeared to defend the appeal. 

The Court (present \V. Blunt) having considered the whole of 
the proceedings, vva.s of opinion that the decision of the Provincial 
Court was just and proper, and that the appellant’s books, un¬ 
supported by vouchers, were not sufficient evidence of the debt. 

A final judgment was therefore passed, confirming the decree of 
the Provincial Court and dismissinir t^ e appeal. The order usual 
in the case of pauper suitors was passed with regard to costs. 
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- MEER MERUK HUSEIN, (Heir of Meer Enatot Ali, 
decease<i,) Appellant, 
versus 

RAJA TAJ ALI KHAN, (^>011 and Heir of the late Raja Emavm 
Buksh Khan,) Respondent. 

THIS action was instituted in the Zillah Court of Rehar, by the \ mnkurre' 
respondent on the 2d of February 1807, to set aside, as illegal, a ree pottnh, 
mokurreree pottah, under which the appellant held the villag'e of*”" *“ 

Mukundpoor Jobe, pergunna Seraaye; to obtain possession of the 
village, and to recover from the appellant the sura of 994 rupees, jer-renter, 

11 anas, and 7 pie, balance of revenue due for the years 1213 and granted 
I2J4, F. S. 8"hs«- 

It was set forth in the plaint, that Raja Emaum Buksh Khan, 
the father of the plaintiff, obtained from the Collector at the set-mentor rr- 
tlement of 1196, F. S. (A. D. 1788-9)a wtoAwrreree pottah for the g'dutionAA, 
village in question at a fixed annual jumma of 401 rupees : that 
immediately granted a lease thereof to Meer Enayut Ali, l^^ving 
executed a pottah in the name of Furhut Ali at a jumrn'i of the provi- 
451 rupees: that on the death of Furhut Ali in 1203, F. S. (A. D, sions of 
1796-7) the Raja sent his pieople to collect the rents from the ryots, 
but that on Meer Enayut Ali’s asrreement to pay an advance on the 
jumma, the Raja granted him a new mokurreree pottah at a fixed 
annual jumma of 501 rupees, and on the entreaties of Meer Enayut 
Ali, antedated the pottah, making the date thereof 1196, F. S. 

(A. D, 1788-9); that Meer Enayut Ali dving without issue in the 
month of Cheyt 1204, F. S. (March, April 1799) the Raja again sent 
his umlah to collect the rent, but Meer Meruk Husein (the de¬ 
fendant), brother-in-law of Meer Enayut Ali, having taken pos¬ 
session of the village, would not allow the Raj i s umlah to interfere: 
that Raja Emaum Buksh dying about this time, was succeeded in 
his estate by his son, the plaintiff: that he (the plaintiff), not being 
acquainted with the circumstances of the case, received from the 
defendant what he offered as rent; but that on settling accounts 
with him, it was found that the defendant was indebted to him the 
sum of 173 rupees, 14 anas, I pie, the balance of rent for the year 
1213 F. S., and ,that he had realized the sum of 820 rupees, 13 anas, 

6 pie, from the budee and khureef Fusuls of 1 214, F. S. The plain¬ 
tiff instituted this suit to recover the sum of 994 rupees, II anas, 

1 pie; to obtain possession of the village, (the annual produce of 
which was stated to be 1,224 rupees), and to have the set 

aside on the following grounds; 1st, because the poffa/t was contrary 
to the provisions of section 2, regulation 44, 1793, which prohibits 
the grant of a pottah for a period exceeding ten years; 2nd, because 
the original grantee was dead : and 3d, because the defendant had 
fallen m arrears, and that the pottah was revocable on this ac¬ 
count under the seventh clause of section 15, renrulation 7, 1799. 

The defendant in reply, stated, that when Rajah Emaum Buksh' 

Khan obtained a wio^wrrcree pottah^rom the Collector in 1196, 

F. S. (A. D. 1788-9), the village, which had been neglected, was' 
in a very uncijiltivRted state,; that Enayut Ali obuioed from him a' 
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mokurreree pottah in the same year at a fixed annual jumma 
of 501 rupees, and, by expending; large sums of money on the 
village, brought it into a state of cultivation; that on his death 
his widow Mussummaut Ameena, (sister of the defendant), suc¬ 
ceeding to his property as heir, made over the whole to defendant 
by a deed of gift; that he held the village in questibn under the 
said gift, and that the Raja, having attempted to take forcible 
possession thereof, was fined by the magistrate at his suit. He 
urged the following objections to the pottah being set aside: 
1st, that this action was barred by the>ule of limitations, the pottah 
having been acted upon for nineteen years: 2nd, that section 2, 
regulation 44, 1793, was irrelevant to the case, the rule therein 
contained applying to leases granted under the dec»iniai settle¬ 
ment, not to leases granted previously to that settlement: 3d, that 
the pottah was not granted merely for the life of Enayut Ali, but 
to him and to hjis heirs for ever {nusulun baud nusulun): and 4th, 
that he had tendered the arrears to the plaintiff, but that he had 
refused to receive them, with a view, probably, of taking advantage 
of the seventh clause of section 15, regulation 7, 1799, which, 
he however pleaded, did not apply to mokurreree leases, but only 
to leases for a limited period. 

The defendant filed o. mokurreree pottah, dated 11th Rubbee 
oos sanee 1196, F. S.(corresponding with the 9th of .January 1789), 
bearing the seal of Moohummud Kaduree Raja Emaum Buksh 
Khan, granting the village of Mukundpoor Jobe, Pergunna Se- 
maye (the rukbehof which is said to be 3,105 beegahs, 15biswas), 
to Meer Enayut Ali, at a fixed annual rent of 501 rupees, from 
the year 1196, F. S., to be held by him and his heirs {nusulun 
baad nusulun), as long as his (the grantors), mokurreree pottah 
from Government should remain in force. He also filed an umul 
dustuk, executed by Raja Emaum Buksh Khan, desiring the ryots 
and the revenue officers of the village to consider Enayut Ali as 
the wo^urrercedar thereof: 10 dakhileks or receipts, granted by 
Rajah Emaum Buksh Khan and the plaintiff for the rent of the 
village, the first for the rent from 1196 to 1202, F. S., inclusive, the 
others for the rent of the year 1203 to 1211, F- S., inclusive; and 
certain other documents {jumma wasil baki, jumma khurch, ^c). 
The plaintiff filed dikistbundee for the year 1196, F. S., signed by 
Furhiit Ali, and countersigned by Meer Enayut Ali as his malza- 
min, or security, and other documents. 

The Acting Judge of the Zillah Court was of opinion, that the 
pottah in question could not be set aside under the provisions of 
section 2, regulation 44, 1793, as it was granted pieviously to 
the enactment of that regulation, and as it had been ruled by the 
Provincial Court of Patna, in the case of Govindram, appellant, 
versus Kureemoonissa, respondent, (copy of which decree was 
filed), that a mokurreree pottah granted in the year 1197, F.S. 
(A. D. 1789-90), could not be affected by the operation of regula¬ 
tion 44, 1793, which was not enacted till the 1st of May 1793, 
{6t\\ Bysakh 1200, F. >>.): and that such eunnnds were upheld 
bv sections 19 and 49, regulation 8, 1793, section 7, regulation 
44, 1793, and the fifth clause of section 29, regulation 7, 179&. 
With regard to the other pleas set up by the plaintiff, he observed, 
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that the death of the oriy;;inaI grantee did not affect the validity of 
the poitah, as it was granted nusulun baud nusulun to him and 
his heirs for ever» and that it was clearly proved by the evidence 
of the witnesses of the defendant that b^tendered the arrears, and 
that the plaintiff refused to receive them. He therefore, on the 
24th of July 1807, dismissed the claim of the plaintiff with costs. 

The plaintiff appealed to the Provincial Court of Patna, oo the 
following grounds: that the pottah which he wished to set aside 
was not granted to Meer Enayut Ali in 1196, F. S.; that the 
original pottah was granted in 1196, F. S. to Furhut Alt, at an 
annualjumma of 451 rupees; and that after his death, Meer Ena¬ 
yut Ali in the year 1203, F. S. (A. D. 1795-6) obtained from Kaja 
Emaum Buksh Khan a mokurreree pottah for the village at an 
enhanced jummn of 501 rupees, and that, though with a view to 
evade the provisions of regulation 44, 1793, (enacted on the 1st 
of May 1793, corresponding with 6th Btfsakh 1200, F. S.) he 
prevailed on the Raja to date the pottah in 1196, F. S., ihe pottah 
was bond fide granted in 1203, F. S,, subsequent to the enactment 
and contrary to the provisions of regulation 44, 1793: that a 
reference to the proceedings held in the case of Furhut Ali versus 
Rogonath Patnk would prove that the original pottah was granted 
to Furhut Ali, inasmuch as he instituted the suit in his capacity 
of mokurrereedar under the pottah^ and after his death, Meer 
Enayut Ali and the respondent successively carried on the suit 
as his heirs. He denied that he had refused to receive the arrears, 
and stated that the witnesses of the respondent had given false 
evidence, and that the arrears had accrued solely from the fault 
of the respondent. 

The respondent contended that the pottah under which he 
claimed to hold the village wa^ctually granted to Meer Enayut 
All in 1196, F. S., and that no evasion had been resorted to. He 
brought forward other pleas similar to those stated in the Zillah 
Court. 

The case oame on in the 6rst instance before Mr. Courtney 
Smith, the Third Judge. He was of opinion that the provisions 
contained in sections 19 and 49 of regulation 8, 1793, section 7, 
regulation 44, 1793, and the fifth clause of section 29, regulation 
7, 1799, which he considered similar in operation, had all reference 
to istimraree grants made previously to the decennial settlement. 
He observed that the pottah^ under which the respondent claimed 
the village, was proved to have been granted in 1203 F. S., subse¬ 
quently to the decennial settlement, and that the antedating 
thereof was evidently intended as an evasion of the regulations. 
Under a doubt, however, as to the construction of the provisions 
above quoted as applicable to the case, he, on the 27th of Decem¬ 
ber 1810, directed that the ease should lie over for the opinion of 
the other Judges of the Court. 

The case was next taken up by the Hon. J. R. Elphinstone, the 
Second Judge, who concurring in the opinion of the Third 
Judge, that the pottah was granted to Enayut Ali in 1203, F- 8 , 
and consequently in opposition to the provisions of section 2, regu^ 
lation 44, 1793, passed a decision, on the 24th of October 1811, 
dismissing the appeal and reversing the decree of the Zillah Court: 
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and directed that the appellant should be put in possession of the 
vilUge, and that the respondent should pay to him the arrears 
claimed, and all the costs of suit. 

The respondent being dissatisfied with this decision, presented a 
petition, accompanied by the usual documents, to the Court of 
Sudder Dewanny Adawlut, praying that Court to admit a special 
appeal. The Court, (present Messrs. J. Fombelle and .lames 
Stuart,) obser\ed in tlieir roobukaree of the ‘21st of November 
1812, that the Third Judge of the Patna Court had not distinctly 
stated It as his opinion that the decree of the Zillah Judge should 
be reversed, but meiely recommended that the proceedings should 
be submitted to tlie Court at I.irge, with a view of takin*/ their 
opinions as to the construction of certain provisions applied to this 
case by the Zillah Judge; and that it was not competent to the 
Second Jiidi^e of that Court to pass a final judgment on the case. 
They therefore recommended the petitioner to apply to the I'atna 
Court for a review of judiinient, declaring at the same time, tliat 
if that Court should not think proper to review their judgment, he 
wds at liberty to make another application to the Sudder Dewanny 
Adawlut for a special appeal, which would immediately be ad- 
miifed. 

The petitioner, (the respondent in the Provincial Court.) ini 
consequence of tins recommendation, applied to the Patna Court 
for a review, pleading that section 2. regulation 44, 1793, liad been 
rescindect by .section 2, regulation 5, 1812,80 that bis poltnh was 
valid under sections 19 and 49 of regulation 8, 1793, and the fifth 
clause of section 29, legulatiou 7, 1799; under which section the 
Court had upheld many moA/irreree; and that the Gover¬ 
nor General in Council had declared, in his orders of the 5th of 
September 1799, that the mokurj^ree tenures in Zillah Behar were 
hereditary and transferrable by gift or sale, and that the heirs of 
the m kurrereedar on his death, or the donee or purchaser, weie 
entitled to immediate possession thereof. 

The Piovincial Court, having obtained permission ro review 
their judgment, pro. ceded to reconsider tlie case. 

Mr. Hugh Cornish, Acting Judge of the Court, was of opinion 
that It tvas proved by the evidence and documents filed, that tbougli 
the pottah was granted originally to Furhut Ali. yet as he was 
merely the furzee of Meer Eiiayut Ali, the real graiiiee, ih&pottak 
ought to be consnlcred as having been granted previously to the 
decennial settlement. He was also of opinion, that the arrear.s had 
accrued from the refusal of the appellant to receive the rents, with 
a view apparently of pleading the airears as a reason for setting 
aside the pottah. He, therefore, on the 23d of February 1814, 
recorded it as his opinion that the zillah decree should be upheld, 
and ordered that the case should lie over for the opinion of the 
other Judges. 

The case was taken up by Mr. John Miller, ihe then Third Judge, 
At this stage of the proceedings the vakeels of the appellant filed 
certain papers from the rase of Fuihut All versus Rogoonath Patuk, 
before alluderi to. The Third Judge observed, that the following 
facts were proved by the evidence and the documents filed in the 
proceedings: that after Kaja Emaum Buksh Khan had obtained 
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a mokurreree pottah for the village in question from the Colleetor 1818. 
in the year 1196, F. S., at a fixed annual rent of 491 rupees, he ————— 
immediately granted a pottah to Meer Eiiayut Ali, under the furzee Mcer 
or fictitious name of Furhut Ali his adopted son, to be held bv ^ 

him and his heirs at a fixed rent of 451 rupees: that Meer Enayut ‘ 

Ali had possession of the village : that at the death of Furhut Ali Ali Khan, 
in the year 1203, F. S., a new pottah was granted to Meer Enayut 
Ali at an enhanced jumma of 501 rupees, to be held by him and 
his heirs at that jumma forever; and that he prevailed on Raja 
Emaum Buksh Khan to date the pottah the 1 Ith Rubbee oos sanee 
1196, F. S. Hence he was of opinion, that the original pottah of 
1196, F. S. was virtually cancelled by the second and no 

longer in force; that the second pottah, having been granted sub¬ 
sequently to the decennial settlement, and antedated with a view 
of evading the provisions of section 2, regulation 44, 1793, was 
invalid, and that the respondent could not, under that pottah, 
maintain a claim to the village. In conformitv therefore with 
these sentiments, he recorded his opinion, that the Zillah decree 
should be reversed, and the pottah set aside; and that the ap¬ 
pellant should be put in possession of the village, and should 
receive from the respondent the sum of 173 rupees, 4 anas, 

1 pie, as the arrears of 1213, F, S., and 501 rupees as the rent for 
1214, F. S.; the appellant not having proved that the respondent 
had realized the sum of 850 rupees, 13 anas, 6 pie, from the produce 
of the village during that year. 

Mr. A. Welland, the Senior Judge, concurring in the view 
taken of the case by the Second and Third Judges, passed a final 
judgment, on 11th of April 1814, reversing the Zillah decree, and 
setting aside the pottah as invalid ; and directed that the appellant 
should be put in possession of the village. With regard to the 
arrears of rent and mesne profits, he observed, that it did not appear 
that the respondent had resisted the claim from a fraudulent motive, 
but from a mistaken construction of the regulations. He therefore, 
with the concurrence of i\\e vakeels of the parties, and with a view 
to prevent disputes regarding the mesne profits, directed that the 
respondent should puy to the appellant the sum of 173 rupees, 

4 anas, 6 pie, the arrejrs of 1213, F. S.; the sum of 501 rupees 
for tlie rent of 1214, F. S., and the like sum for each year during 
which he had possession of the village after the passing of the 
decision of the .Second Judge, on the 24th of October 1811: viz. 
fiom the year 1215, F. S. The costs were made payable by the 
parties respectively. 

The respondent being still dissatisfied with the derision of the 
Provincial Court, appealed to the Court of Sudder Dewanny Adaw- 
lut, laving the amount at ten times the difference between the 
jumma claimed by the appellant to the Piovincial Couit (1,224 
rupees), and the jamma acknowledged by himself (.501 rupees), 
making the sum of 7,230 rupees. This amount being such as to 
render the suit regularly appealable under the regulations in force 
when the case was decided by the Provincial Couit, an appeal was 
admitted, but the Court (present W, Blunt) on hearing the cause, 
seeing no reason to alter the decision of the Patna Court, confirmed 
it The costs were charged to the parties respectively. 
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1818. COLLECTOR OF BENARES, Appellant, 

vcvstis 

Stpt.25ili. SHEO NURAYN SING, and BHUMUN SING, Respondents. 

Tlie Courts THE object of the present appeal was to decide, whether a Court 
are not an- of civil judicature is authorized to interfere, in a summary 
interfere ® Collector, wlio has been directed by the superior 

with the revenue authorities to make a new settlement of an estate, 
revenue The respondents instituted a suit against Government in the 
officers, or Zillah Court of Juanpoor, to recover possession of mouza Dehree, 
orderrina^®*^^**”"* Kurakut. The plaint was in substance as follows: 
summary “ Dehiee has been the hereditary zemindaree of our family 

manner, for upwaids of seventy-eight years, and our ancestors paid the 
ill nintters revenue thereof till the year 1197, b. S. At the settlement of 1197, 
theTsmle” Sing, the aumil of perguniia Kurakut, who 

ment of enmity with our family, tried to deprive us of the zemindaree, 

estates. and for that purpose raised the yumma thereof to 1,400 rupees. 

Ram Buksh Sing, rather than lose the hereditary estate, agreed to 
pay the enhanced assessment, notwithstanding which, tlie aumil 
refused him a zemindaree pottah, but granted him a moostajuree 
pottah, under which he held the village, and paid the rents till his 
death. After his death, Dulthumun ISmg, his son, obtained a 
fouleenumeh pottah, and paid the rents till A. D. 1809. In A. D. 
1810, he went in search of seivice, leaving with me, Sheo Nurayn 
Sing, a mokhtarnama to manage the estate for him during his 
absence. Under this mokhtarnama we have held possession of 
the village, and paid the rents up to last kist of Kuwar 1225, F. S. 
(October A. D. 1817.) About four years ago, one Oiidhiin Sing, an 
inhabitant of the village, presented a petition to Mr. Salmon, 
the late Collector, stating that Dulthumun Sing was dead, and 
claiming to be allowed to engage for the village as zemindar. Mr. 
Salmon, after a summary enquiry, declared that as Dulthumun 
Sing was still alive, no new settlement could be made. About 
two years after, he presented a second petition to the present Col¬ 
lector, and obtained a similar answer. After another year, he pre¬ 
sented a third petition, when the Collector, contrary’to the former 
orders, advertised the estate for a new settlement, and deputed 
a Suzawul to collect the rents thereof on the part of Goveinmeiit. 
As the estate is our hereditary zemindaree we now sue Government 
to establish our claim thereto, and pray that an order be is.<!ued to 
the Collector, enjoining him to remove the Suzawul, and not to 
dispossess us or proceed in the new settlement, till the decision of 
the present suit. 

The Judge of Zillah Juanpoor, on 13th of July 1818, issued a 
precept to the Collector, directing him to stay his proceedings, 
and not tQ dispossess the petitioners till further orders, and to 
transmit to the Court the papers relating to the case. The Col¬ 
lector appealed from this order to the Provincial Court of Benares. 
The Provincial Court was of opinion, that as the jumma of the 
estate could not be raised, no loss would be sustained by Govern¬ 
ment by allowing the petitioners to retain possession of the estate 
till the suit was decided, and that the orders passed by the 
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Collector on the petitions of Oudliuti Sing entitled the petitioners 1818. 
to hold possession. The order passed by the Zitiah Judge was 

therefore confirmed. STBetwres 

The Collector reported the circumstances of the case to the ^ * 

Board of Commissioners, and was ordered to appeal from the order Nnrayn 
of the Provincial Court to the Court of Sudder Dewanny Adawlut. Sing, and 
He stated in his petition of appeal', that on the death of liam Bukhs 
Sing, the farmer, the settlement made with Oultbumnn Sing was**"^’ 
not confirmed by the revenue authorities, but that he continued to 
p.ty the rents on & purwanna from the Collector : that as nothing 
had been heard of him fur a long time, and as he had not made his 
appearance, notwithstanding the issue of frequent proclamations, 
the Board of Commissioners, on the presumption of his death, 
directed him (the Collector), on tlie 29th of October 1817, to 
resettle the village with the proprietors, or, in the event of their 
not coming forward, with farmers on good security: that he, in 
obedience to the said orders, deputed a Suzaiuul to collect the 
rents on the part of Government, on which the respondents, calling 
themselves the heirs of Dulthumun Sing, instituted a suit in the 
Zillah Court of Jiianpoor, and the order appealed from was passed 
by the Zillah Judge, and confirmed by the Court of Appeal. He 
urged the following reasons against the said order: 1st, that the 
settlement made with Dulthumun Sing, not having been confirmed 
by the superior revenue authorities, was invalid, and consequently 
that the transfer of an invalid title was invalid; 2nd, that even 
supposing the settlement made with Dulthumun to have been 
valid, he was not forthcoming: 3d, that the Courts are not 
authorized to interrupt or restrain a Collector from making a 
settlement of any estate, which tlie revenue authorities, on a 
review of the case, may deem open to resettlement, U being in 
the power of the party conceiving himself injured to prosecute 
Government: and lastly, that by such interference, a lawful pro> 
prietor may be kept out of his estate, though it may be open to 
reassessment by the death of the farmer (in the present instance 
not acknowledged to be such, even if he be alive), and in opposi> 
tion to the revenue authoiitiea, who, if his claim be just, wish to 
readmit him; if invalid, to reassess the estate according to its value, 
and with persons who are forthcoming and responsible. 

The Court of Sudder Dewanny Adawlut (present J. Fendall 
and W. E. Rees), were of opinion that the Courts have no autho¬ 
rity to interfere, in a summary manner, in matters relating to 
settlements, or to pass any orders therein. They therefore re¬ 
versed the order passed by the Zillah Judge, and confirmed by 
the Provincial Court, and ordered the Judge of Zillah Juanpoor 
not to interfere with the proceedings of Uie Collector in a sum¬ 
mary manner. 
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JUGGUNNATH PERSHAD SIRCAR, Appellant, 

■ V€T$H$ 

Nov. idth. RADHANATH SIRCAR and Others, Respondents. 


the proceedings held in this case, it appears that on the 
thirteen * of September 1804, a suit was instituted in the Zillah Court 
yean* after of Rajeshahye by Rama Kaunt and Luki Kaunt, whose heirs the 
the date respondents are, against the appellant and Dya Ram Sircar, hig 
diMUowed. to obtain possession of a moiety of the villages of Beyidah, 

Clink Kudumturee, Chowburia Klinrd, Chandpoor, &c. (suit laid 
at 500 rupees), and that a decree was obtained in favour of the 
plaiiuifFs, on the 18tb of January 1805. In A. D. 1817, the 
plaintid' sued out execution thereof, and the Zillah Judge of Kaje- 


sliahye immediately ordered that the decree should be carried 
into execution. 


The appellant, on hearing of this order, presented a petition to 
the Zillah Judge, praying him to stay the execution of the decree, 
alleging that the decree of the I8lh of January 1805, was founded 
on di soolehiiama, or deed of compromise, puiporting to be the 
deed of both parties, filed by the plaintiff's, which lie (the appel¬ 
lant) denied ever to have executed, and which he stated to have 
tieen forged by the opposite party: in corroboration of which, he 
urged the precipitancy with which the suit had been hurried 
through the Coiiit, it having been decided in less than five months 
from the dale of the institution thereof. He also pleaded that 
the Judge, who passed the decree in A. D. 1805, did not call upon 
him and his brother to enquire whether they acknowledued tlia 
soolehnama, as, in justice to them, he oiiglit to have done. On 
receiving the appellant's petition the Judge directed the moonstff 
to make a summary enquiry into the case in the mofussii 'I'lie 
moows?^ having made a report favourable to the respondents, tlie 
appellant objected to it, asserting that the moonsiff had leagued 
with the respondents, and had made a false report. I'he Judge, 
however, considering his objections fiivolous ami vexatious, levied 
•from him a fine of 50 rupees, and on the 26th of September 1817, 
ordered that the decree should be carried into execution. The 


appellant preferied an appeal from this order to the Provincial 
Court of Moorshedabad, by which Couit the order of the Zillah 
Judge was confirmed on the JOth of July 1818. On this he 
appealed to the Court of Sudder Dew'anny Adawlnt. 

That Couit having admitted his appeal, he pleaded : 1st, that 
he never heard of the institution of the suit, in which the decree, 


now ordered to be carried into execution, was passed, nor of the 
soolehnama, on which that decree was founded, till he heard that 
an order had been passed for the execution of the deciee; and 
that the Judge of the Ziilah Court, who passed the decree, pre¬ 
viously to admitting the soolehnama, sliould have called upon him 
and his brother, to a.scertain fiom them, whether or not they ac¬ 
knowledged it: 2nd, that he, from the date of the decree to the 
present lime had held iiriflistnrbed possession of ihe lands affected 
by It: 'id, that the Zillah Juiige hml acted in opposition to the 
provisions of the eighth clause of section 15, regulation 26, of 
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1814, in carrying the decree into execution without having 6rst 1818. 
called upon the opposite p^riy to appear, and state any objections 
they might have to uiyre against the execution thereof; and p^rshad 

that the Court of Sutider Dewanny Adawlui had decided in the 
case of Mirza iiusun Ah versus Mirza Shureef and others (vide Rudiianatli 
vol. 1, page 317), that a decree passed more than twelve years 
previously to execution being sued, could not be carried into"^*^®”* 
execution. 

The Court (present J. Fendall and W, E. Rees) after considering 
the whole of the proceedings of the case, observed that it appeared 
that the decree, of which execution was now sued, was founded on 
9L soolehnama, which was denied by the appellant, and that as the 
decree had not been cairied into execution for so long a period 
(upwards of thirteen years),' fiom the date thereof, it was neither 
just, nor agreeable to the practice of the Courts, to carry it into 
execution ; that even if the respondents had been put in possession 
of the lands under this decree (as asserted by them), and had been 
dispossessed by the appellant, the Judge should not have carried 
the decree into execution a second time, but should have referred 
the party to a new Dewanny suit. They therefore, on the 16th of 
November 18 18, reversed the orders of the Ziliah and Provincial 
Courts, and ordered that the appellant should be reinstated in 
the lands, leaMiig it to the respondents to institute a fresh suit to 
establish their claim theielo under the soolehnama, if they 
tnoiight pioper. They also directed the Ziliah Judge to repay 
to the appellant the line of 60 rupees levied from him. 


GOUR SIRDAR (Son and heir of Nuudun Sirdar), Appellant, I8I8. 

versus -- 

GOPEE DUTT (for himself, and as heir of his deceased Nov. 30ill. 
brother, Sham Dltt), Respondent. 

THIS suit was instituted in the City Court of Dacca by Nnndun A, by mis- 
Sirdar, the father of the appellant, on the 2nd of July 1816, tof****^- 
recover from Sham Dutr and Gnpee Dutt, the defendants, the sum 
of 1,600 rupees, under the following ciiciimstances. The plaintilFniissai-y 
carried on businC'S at Dacca, under the name of Ntindnn Sirdar noiv for 
and Jewun Sirdar. His oomosAtit in Calcutta purchased for him 
two Government prpmissoiy notes : viz No 6.475 for 500 
dated 5tli of July 1805, and No. 7,010 for 2,000 rupees, dated one for 500 
11th of July 1805, from Ram Mohun L.d. and transmitted them rupees, 
to him. Wishing to dispose of the note tor 500 rupees, he em-*"®***"™ 
ployed Anund l.ab a broker, to negotiate the sale. The broker , 1 ,^ 
applied to the defendants, >h.)m Diilt and Gopee Dutt, wlio reuce be- 
agreed to purchase the note for 481 lupees, 8 anas. The plaintift tweeu the 
agreed to these terms, but being nnaiiie to read English, he. by 
mistake, sent the note for 2.000 rupees to the delendants bv his 
son, Guur Sirdar. The plaintiff’s son wished the defendant, autv tu C, 

VOL. II. 00 
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1818 . Sham Dutt, to get some one to read the note, but he (Sham Dutt) 
saying ihat that was unnecessary, paid the purchase money, and 
l)js agent, jjjg endoised to the defendants by Gour Sirdar, ia 

Ignorance plaintifi's name. The plaintiff shortly after wishing to dispose 
of the mis- of tlie note for 200 rupees, was about to send it to Calcutta, but 
ti/ke, and previously to sending it, shewed the remaining note to a person 
refers A. who could read English, when he was informed of his mistake, 
the 'differ- applied to the defendants, demanding the difference between 

euce. It the two notes, and as they put him off from time to time with 
being prov. variou.«i excuses, he instituted the present action to recover the 
cd that A. guni of 1,.500 rupees. 

dealings defendants stated, that they having agreed to purchase the 

xvith C, 600 lupee note for 481 rupees, 8 anas, received from Gour Sirdar 
jiidginent a note, which he said was for 500 rupees: that as they did not 
Was given understand English, they wished to send for a person to read the 
agjiiMst n, uQ.p Gour Sirdar said that it was unnecessary : that thev, 

the option on tins, paid tnm the sum of 481 rupees, 6 anas, and sent the 
of suing C. m te to Sree Kishen 'I hakoor, their ayent in Calcutta, to pur- 
for the le- ( coiieh shells, and that the said agent having purchased the 
theditfer- them, credited them the sum of 600 rupees, as the 

euce. amount of the note. 

The plain lift'filed an attested copy of a Government promissory 
note. No. 7,010 of 1805-1806, for 2,000 rupees, granted by Go- 
veiniTieiit to OditCliuin Deh and Govind Lai, and endorsed by 
several persons, and among others, by Juggomohun Seel to Ram 
Mohun Lai, by him to the plaintiff, by the plaintiff to the defen¬ 
dants, and by them to Duljeet Gir. Duljeet Gir being examined, 
deposed that the note in question was sold to him by Sree Kishen 
Thakoor, the agent of the delendants, in payment of certain conch 
shells sold by him to the said Sree Kishen Thakoor on their 
account. 

The Zillah Judge was of opinion, that the evidence of Duljeet 
Gir and the endorsement on the promissory note fully establislied 
the fact of the proniissoiy note for 2,000 rupees having been 
endorsed by the plaintiff to the defendants; and that as the 
defendants admitted that they had only paid 481 rupees, 8 anas 
foi it, as a note for 600 rupees, the plaintiff had a right to recover 
from them the difference between the two notes. Sham Dutt, 
one of the defeinlants, having demised, he (the Judge) passed a 
decision, on the 5th of February 1808, directing that the plaintiff 
should recover from Gopee Dutt and from the estate of iSham Dutt 
the sum of 1,500 rupees, being the amount of the difference 
between the tw'o notes, and the sum of 261 rupees, 8 anas, interest 
at twelve per cent from the date of the institution of the suit to the 
date of the decree. He further declaied, that the defendants w'ere 
at liberty to sue their a^ent, .Sree Ki>heri Thakoor, for the recovery 
of the sum decreed against them if he had defrauded tliem. 


Gopee Dutt being dissatisfied with tliis decree, appealed to 
Uie Provinciiil Coiut ot Dacca, on his own behalf, and as heir 
to his deceased brother Sham Dutt. He pleaded, that Sree 
Kishen Thakoor was not tlieir seivant, and that they, conse¬ 
quently. were not answerable for his acts: that he, Gopee Dutt, 
hud seat the note, as a note for 500 rupees, to Sree Kishen Tha- 
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^or, who acknowled^^ed the receipt of 500 rupees in a letter ^8*8. 
which he (appellant) could produce. The respondent pleaded, ~ 
that he had no dealings with Sree Kishen Thakoor; that Go- 

dealt with tiie appellant, who was the responsible person, and p(.g’jjutt. 
that the appellant might settle the affair as he thought proper 
with his agent. 

The Provincial Court considered the decree of the Ziilah Court 
improper. They were of opinion that no fraud was proved against 
the ap|»ellant and his brother (Sham Duit, deceased), though 
they bad acted foolishly and imprudently in taking the note- 
without ascertaining that it was correct: that it was proved 
bv an original letter from them to Sree Kishen Thakoor, dated 
2(jih Kartick 1212. B. S., bearing the Dacca postmark of the 
loth of November 1805, that the defendants dispatched the note, 
as one for 500 rupees, to Sree Kishen Thakooi; and by another 
original letter, dated 3d Ughun 1212, B. S., beaiing the Calcutta 
postmark of the 14th of November, that Sree Kishen- Thakoor 
acknowledged the receipt of a note of 500 rupees: that in the 
account current, furnished by Sree Kishen Thakoor to the 
defendants, he had credited them the sum of 500 rupees in tliat 
account current, as the price of conch shells purchased by him on 
their account: that Sree Kishen Thakoor was not the agent of the 
defendants alone, but the common agent of the sunkaree^, or 
dealers in conch shells, of Dacca, and that he had in the presence 
of the parties and of many witnesses acknowledged the receipt of 
500 rupees from the dei^endants- The Court, therefore, on the 
6ih of May 1813, passed an order reversing the Ziilah decree, 
and leaving the respondent the option of suing Sree Kishen 
Thakoor for the amount of the difference between the two notes. 

The costs were made payable by the respondent. 

The respondent presented a petition to the Court of Sudder 
Dewanny Adawlut for the admission of a special appeal. The 
Court, on consideration of the circumstances of the case, thought 
proper to admit a special appeal. The appellant (plaintiff in the 
Ziilah, and respondent in the Provincial Court), pleaded that it 
was clearly established, that the defendants had endorsed the note 
for 2,000 rupees in their own names, and that it was sold by Sree 
Kishen Thakoor for 2,000 rupees to Duljeet Gir on iheir own 
account: that, however that might be, that he had no dealings 
with Sree Kishen Thakoor, and that the defendants alone were 
answerable to him. 

The appellant demising at this stage of the proceedings, his son 
Gonr Sirdar carried on the appeal. 

Tlie Court (present .1. Fendall and G. Oswald), after maturely 
weighing the whole of the evidence, were of opinion that the 
defendants had not acted honestly in this transaction ; as it was 
proved by the evidence that the note was sold to Duljeet Gir by 
the agent of the defendants, and that they had received from him, 

Sree Kishen Thakoor, in cash and goods, the full amount of the 
note, and that when they were called upon by the plaintiff to- 
remedy the mistake which had occurred, they had put him off, 
from lime to time, with vaiious frivolous excuses; aud that as it* 
was. clearly proved that the plaintiff did, by mistake, sell to thct' 
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1818. respondents a note of 2,000 rupees for one of 500 rupees, he wa» 
entitled to recover from them the amount of the differenoe between 
Gour Sir- tlie two notes. A final order was therefore passed on the 30ih of 
**"^ 1 ) 111 ^°' 1818, reversintr the decree of the Provincial Court, anti 

" ■ confirming that passed by tlie Zillah Judge. The respondent waB 
drected to pay to the appellant the sum of 1,500 rupees with 
int^ie.^t, and was informed that he was at liberty, if he tlioug^ht 
proper, to institute a suit against Sree Kisheii Thakoor to lerov'r 
the sum which he (ie>pondent) was ordered to pay to the appellant. 
The costs of all the Courts were charged to the respoudeut. 


The Civil 
Courts 
have no 
authority 
to annul 
hy a snni- 
niarv order, 
a |)ul)lic 
sale of 
Innd.s made 
hy a Col¬ 
lector. 


MIRZA KUREEMOOLTA BEG, Appellant, 
versus 

BABOO HURRUCKCHUND, Respondent. 

ON the 29th of January 1816, a decree was obtained by the 
respondent in the City Court of Benares, for the sum of 1,833 
rupees, 13 anas, agaiiust Miissuminaut Pear Beebee and Peer 
Bukiish, heirs of Moohummiid Syud, ami Gholam Nujiif. In 
execution of this decree, a four anoa .share of mouza B.insul, a 
maafee village situate in pergunna Ooosfh, was directed to be 
sold by public auction. The said share was accordingly sold hy 
the Collector on the 30th of November 1818. and purchased for the 
sum of 250 rupees, by Mirza Kiireemoolla Beg. The lespondeiit, 
on the 4th of December 1818, presented a petition to the Jmlge 
of the City Couit of Benares, praying that the sale niighi be set 
aside. He pleaded the inadequacy of the pi ice, the said share 
having been mortgaged to him for 1.000 rupees; and tne irregu¬ 
larity of the sale, the sale having taken place within tlie period of 
one month from tlie date of the issue of the proclamation of sale, 
contrary to the piovisions of regulation 20, 1795. 

The Judge of the City Court, on the same date, pass->d an order 
directing the Collector to consider the sale of the shaie in question 
annulled, and to issue a further proclamation for the sale thereof 
after tlie expiration of one month fiom the dale on which the 
proclamation should be issued, and to sell the same at tlie expiia- 
tion of that peiiod, in the event of no fuither ordeis being received 
from the Court. 

The auciion purchaser appealed from this summarv order to the 
Proiinciul Coutt of Benares. He stated, that the said four anna 
share of the village in question, the annual jumma of which was 
62 rupees, 8 anas, was put up for sale, after the prescribed pro¬ 
clamation had been issued, by the Collector, in the presence of the 
agent of the decree holder on the 30ih of November 1818 ; that as 
some doubts were entertained of the validity of the manfee tenure 
of the village, few persons were willing to bid for it: that the agent 
of the decree holder bid against him, till the share in question uas 
at length, knocked down-to him for 250 rupees: that he imme' 
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diately paid the earnest money, and the sale was reporfed by the 1819. 
(>ollt-ctor for the approval of the Board of Revenue, and that the 
decree holder m ide no objection to the sale, till the doubts which 
existed as to the validity of the maafee tenure had been removed 
by the sanction of the Board. He pleaded that inadequacy ofti. BhIiou 
price was not a sufficient (rround to annul the sale, and could nut Harnik 
be ur^ed by the decree holder, as his agent was present, and might ^**‘*“‘** 
have purchased the estate if he had thought fit, and that the pro¬ 
clamation had been duly issued. He therefore prayed, that as the 
maafeedars had not objected to tlie sale, the summary order of 
the City Judge might be reversed, and that any party who was 
dissatisfied with the sale might bring forward his objections in a 
regular suit. 

The Officiating Judge of the Provincial Court, considering the 
order of the Judge of the City Court to be perfectly correct, con¬ 
firmed it on the 14lh of December 1818. The appellant being 
siill dissatisfied, appealed to the Sndder Dewanny Ailawlut. 

That Court (piesent J. H. Hariiiiiton and W. E. Bees) being 
of opinion, that under the regulations in force, the Civil Courts 
have nt> authority to annul, by a summary judgment, a public sale 
made by a Collector, issued a final order, on the 8th of Januaiy 
1819. leveising the orders of the inferior Court.s, and diiected the 
Jiniee of the City Couit to stop the further sale of the sliare iti 
question, and to put the auction purchaser in possession, leaving 
the party who mit:ht be dissatisfied with the sale to institute a 
regular civil action. 


I8t9. 


MESSRS. FAIRLIE, FERGUSSON AND CO. and HURRUCK 
CHUND DOWKUR, Appellants, 

J»n. 18 th. 

MAHEH RAM CHOWDRY, Respondent. 


THE respondent (original plaintiff), instituted the present ac¬ 
tion in the Provincial Conit of Moorshedabad on the 14ih of May 
1810, to recover from Hurruck Chund Dowkur and others, 
defendants, the villages of Goalpara, &c. nine villages, which he 
claimed as part of his zemindaree, and to recover the sum of .^..'501 
rupees, as the mesne profits during the time they had possession. 
'I'he facts of the case, as stated m the plaint, are as follow: 

Goalpara and the other villages formed part of the zemindaree of 
Reyna Ram Cliowdry, the father of the plaintiff', which was termed 
perjrunna Myspareh, Deh Petnmpoor, the top klianeh mehah of 
zillah Rungpoor. In the year 1179, B. S. (A. D. 1772), the Mllagi s 
in question were mortgaged by Reyna Ram to Mr. Daniel Uaiish, 
who resided at Goalpara for commercial purposes. The delit to 
Mr. Raush and arrears of Government revenue, &c. soon amount¬ 
ing to 22,000 rupees, that gentleman compelled Reyna Rani' 
Chowdry to mortgage the whole of his zemindaree, iucludiiig the 
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1819. villages in q^nestion, for that sum, and took possession of tho whole. 

; He, at the same time, compelled Reyna Raw Chowdry to grant 

nnicli”"* him a farm of Goalpara, &c. in the name of his jromoiAfa, Ham 

they were Soonder Ghose, at a jurnma of iOl Nurainee rupees. When, after 
in violation some time, Reyna Ram thought that the money advanced on the 
of section moitgaffc must have been pai<l oft' from the produce of the ze- 

t1on*3s'*** mintirfiee, lie afiplied to the Judge of Copch Behar, in order to 

1 / 93 , ’ I’O'S sston of the estate, but that gentleman paid no attention 

wliicli pro- to h s application. Shortly after this he died, leaving the plaintifT, 
liiiiiis his son. a minor. On this Mr. Raush seized and confined the 
frem hold .ind his srrandmother, and in the year ] 197, B S. (.A. D. 

ing land 1790-91) had Goalpara, &r. the nine villages in question, entered' 
without the in the bo'ks of the Collector’s office, as the talook of Ram 
sanciion of .Sooiider Ghose, at a jumma of 57 rupees, 2 anas, 8 cowries, 
tlip Cover- pergunna entered as the zemindaree of the 

ral in plaintifT, and caused Sham Ram Sein, a dependant of Mr. Raush, 

Council, to be appointed guardian of his person and manager of his zemin- 

and acre daree, thereby retaining possession of the whole estate. In 1189, 
sijfficirntiv ^^^2-8 3), Mr. John Lumsden, the Acting Judge of 

dibtioct to Ziilah Cooch Behar, released the plaintiff from confinement, and 
f;i\'e a title appointed Sham Ram Ghose his guardian and manager of his 
lo the vil- estate. In 1199, B. S., (A. D. 1792-93), the plaintiff received a 
perwanna to enter into engagements for his vemindaree direct with 
^ ■ Government, and got possession of the whole thereof, including 

Goalpara. and paid t^'e revenue assessed thereon to Government. 
In 1200, B. S. (A. D. 179 3-94), Mr. Raiisli claimed from plain¬ 
tiff the sum of 77,620 rupees, 7 anas, 8 gundas, as the balance due 
on the mortgage aforesaid, and confined him, and made him exe¬ 
cute a fiesh bond, remortgaging the zemindaree for that sum, and 
after having taken possession thereof and appointed Juggiit Ram 
Seima serberakar, released the plaintiff. Mr. Raush having died, 
the estate after successive sales came into the hands of Mr. Mac 
Cnllum. In 1205, B. 8. (A. D. 1798-99), the commissioner of 
Cooch Behar, at the instance of the plaintiff, reported the circum¬ 
stances of the case to the Board of Revenue. An order was 
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received from the Board, stating that Europeans were prohibited 
under the orders of Government from holding land, and directing 
that the land should be sold. It was accordingly purchased hy 
the plaintift'for 15,000 rupees. In 1*208, B. S. (A. D. 1801-2), the 
plaintiff got possession of the whole of the zemindaree, with the 
exception of the villages in question, which Mr, Mac CulJum refused 
to give up, on the plea that they had been purchased by Ram. 
Soonder Ghose. On his death, Mr. James Fulton obtained posses¬ 
sion of his property and the villages in question: and the plaintiff 
applying to the Zillah Court of Rungpoor, was referred to the 
Collector. On the death of Mr. James Fulton, the plaintiffgot 
possession of the villages in question ; but Mr. Robeit Fulton, as 
heir to his brother, executed a deed selling the villages to Hurruck 
Chund Duwkur, and Sudda Ram Dowkur, and caused Doorga- 
persliad, wbocalled himself heir of Ram Soonder Ghose, to present 
a kharijnameh to the Collector, praying that the villages, the 
purchased property of Ram Soonder Ghose, might be entered as- 
the purchased talook of Hurruck Chund Dowkur and Sudda Ranv, 
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Dowkur. The villages were accordingly entered in the Colleetor’e 1819. 
books as the talook of those persons. As the plaintiff held the oii- 
giiirtl transfer of the villages in question to be forced and fraudulent, 
he sued Hurrnck C hund, and the heirs of Sudda Ram deceased, the FerViif.’8on 
purchasers, Petumber Muj'iiooadar, the person who had posses-and Co. 
sio of the villages on bcdialf of the said purchasers, and Doorga-R'*''* 
porshad Gliose, heir of Ram Sounder Ghose, whose name had, 
befoie related, been enteied in the Collector’s books as talookdar, ' 

to lecuver possession of the villages, and the mesne profits thereof Raoi Clionr- 
for the time he had thus fiaudulently been dispossessed. dry. 

The counter statement of Hurruck Cliuiid Dowkur, the pur¬ 
chaser, was as follows: 


About 40 years pievions to the institution of the present suit, 
Reyna Ram Chowdiy, the former zemindar, sold the villages 
in qiie«tion, which had been entered in the Collector's books at the 
decennial settlement, separately from tlie zemindaree of Mysparah, 
the talook of Goalpara, to Mr. Hugh Bayley, by whom the 
revenue due to Government was paid. After his death, the talook 
of Goalpara was held by Mr. David Kiilican, and after his death, 
sold by Mr. I'homas Graham and Mudun Mohiin Dult, adminis¬ 
trators to his estate, for 20,000 aroot rupees, to Mr. Daniel Kaush, 
by a deed of sale in the English language, dated the 3d of September 
1786, under the name of Ram Sounder Ghose, his gomashta, whose 
name was entered in the Collector's books as taluokdar. Mr. D. 


.Kaush held possession of the talook for 28 years, receiving the 
profits, and paying the revenue assessed thereon to Government. 
On his death, the talook was sold, under a deed of sale in the 


English language, dated 2d of March 1796, by hisexecutors, Messrs. 
Colin Shakespear and Alexander Colvin, for 12,000 rupees, to Mr. 
Beinard Mac Cullum. After retaining possession for some time, 
he died, and the estate was sold by his executors, Messrs. Fairlie, 
Gilmore and Co. to Messrs. James Fulton and Henry Charles Gil¬ 
more, who had possession. A Iter the death of Mr. H. C. Gilmore, Mr! 
James Fulton retained possession till his death, when his brotlief, 
Mr. Robert Fulton, as his executor, and Messrs. Fairlie, Gilmore and 


Company (the foimer transfer by them to Messrs. J. Fulton and 
H. C. Gilmore not having been quite completed), made over their 
right and title in the talook to Hurruck Chund Dowkur and 
Sutida Ram Dowkur, and executed a joint deed of sale in the 
English language, dated 21st of March 1809. They caused the 
heir of Ram Soonder Ghose, wliose name during the whole of these 
transfers had remained in the Collector’s books, as talookdar, to 
present a kharynamn, or petition praying that his name might be 
erased from the books, and that the names of Hurruck Chund 


Dowkur and ibudda Ram Dowki.r might be entered, as talookdars 
bv purcliase. A report having been made to the Board of Revenue, 
the transfer was sanetioned, and the estate entered as the talook of 


the purchasers afore.said, who liad ever sine® had undisturbed 
possession ihereo*. The defendant aforesaid pleaded that the 
cognizance of the suit was bailed by the number of yeais which 
had elapsed since the original puichase, and the successive 
tr.iiisfi rs of the estate through so many hands. 

. I’etuiuber Mujmooadar stated, that he bad no interest in the 
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1819. talofik, he being merely the gomashta of the purchasers. Doorga 

-- Ifitm Ghose stated that his fatlier, Ram Sooiider Gliose, ha«l no 

in the estate, except as nominal talookdar, hts name having 
Fer-iHMoa entered in the Collector's books to enable Mr. D. Raush to 
find Co. hold tlie ta'nok; that his name had been continued in the Col- 
aiiii Hiir- lectoi’s books as talookdar tinder the successive purchasers, and 
ruckCliiiiid the sale of the estate to the last pnrchaaeis, he, as heir to his 
Mtilieli deceased father, had t>iesented a kh'irijnavia to the purport stated 
Ram Chow- by Hurmck Chnnd Dowknr. 

The parties filed many documents in support of their claims, and 
the case came to a final heaiing on the 21st of IViarch 1814, before 
Mr. T, Brooke, Senior .Judge of the Provincial Court, who passed 
the followinof decision : 

He observed, that.Hurruck Chund Dowkur, the defendant, had 
produced no deed of sale executed by Reyna Ram, I'le former 
/emindar, and that the several deeds filed by bim did not define 
the vdiiiges comprised in the talook of Goalpara, and that though 
the villages claimed were enniuerated bv name in a rnoitjage bmid 
executed on the I4ih of April 1789. by Mr. Daniel Ransb in favour 
of Messrs. Colvin and Compnny, yei the said morttraue bond tlid 
not state bow the talook had lieen acquired from the foinier ze¬ 
mindar. As therefore the deed of sale, under which Hurruck 


Chund claimed the talook, merely purported to sell to ‘hi.ii and 
Sudda Ram the factory of Goalpara and the huildiniis, inillo* k 
sheds, appertaining thereto, he (the Senior Jud^e) did not 
consider that it was suffir-iently correct to uphold a claim to the 
villages in question. He alt.o observed, that the orders of the 
Governor General in Council, under date tlie 8ib of June J787, 


which were embodied in regulation .'38, I79‘3, prolnbite'i Eiiiopeans 
from bolding lands without having obt.dned the previous sanc¬ 
tion of the Governor General m Council, and that this penniS'iion. 
did not appear to have been obtained in the present instance. 
Dnder these circumstances, be passed a deci-ion m favour of the 
pl.iintifl', rlecreemg to him possession of tlie villages of (loalpara, 
Arc. claimed by him, with the exception of the f.u-toiy of Goalpara, 
the bnildiiisr, bnliock sheds, &c. enumerated in the deed of sale by 
Messrs. Fail lie, Gilmore and Company, and Mr. Robeit Fulton. 
As t!:e taiook bad passed ibrouirb so many bands, it was impossible 
to get at any true account of the mesne pioiits of the villages, 
during the period they had been in the bands of Mr. Bavlev and 
the succeeding purchasers; the claim llieiefoie of the plaintifTs to 
mesne profits was dismissed, and the costs made payable by the 
parties resjiectively. 

A petition having been presented to the Court of Sudder 
Dewanny Adawlut by the firm of Messrs. Fairlie, Gilmore and 
Company, under the name of Messrs Fail lie, Fergiisson and 
('ompaiiy, praying lo be beard against the decision of tlie Provin¬ 
cial Court, their piaver vvas acceded to. and ihev c.irried on the 
aiipeal in conpinction with Hurruck Chund.defendant, wlio bad 
appealed from the above decision They pleaded that the cogni¬ 
zance of the suit WU.S barred under the rule of limitations, the 


talook in question liaving been in the possession of successive 
purchasers for 40 yeais previous to the iuslUutiuu of the suit; 
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and that the talook of Goalpara was distinctly named in the 1819. 

Kubalehs, and that the witnesses of the respondent lu another - - ■ 

suit (the case of Rangaghur), had deposed that the talook was Messrs, 
sold by Reyna Ram Chowdry in the year 1179, B. S. (A. D. 1793 

The respondent pleaded that the villages in question were 
merely mortgaged by liis father, and that the witnesses in theaodHur- 
Rangaghur case were villagers, who knew not the difference be- ruck Cliund 
tween a mortgage and a sale, seeing that the mortgagee had 
possession of the property. He also pleaded that the circumstances RamChow- 
of the case rendered the suit cognizable, notwithstanding the dry. 
lapse of so many yArs. 

The appellants filed a Muhzurnama dated 30th of July 1787, 
in proof of the sale of the talook by Reyna Ram Chowdry to 
Mr. D. Raush, in the year 1183, B. S. (A, D. 1777.) This docu¬ 
ment was signed by several zemindars (Chowdrys) and by the 
canoongoe of the pergunna. 

The Court (present W. Blunt, Officiating Judge) having perused 
the papers of the case, and the several documents filed by the 
parlies, saw no reason to alter the decision of the Provincial Court. 

It appeared to the Court that the Muhzurnama and the original 
answer of Hurruck Chund were at variance, inasmuch as the 
answer stated that the talook, having been originally purchased 
by Mr. Hugh Bayley, had passed through two or three hands 
before it became the propeity of Mr. D. Raush, and the Muk~ 
zurnama set forth that it was sold by Reyna Ram to Mr. D. Raush ; 
that it did not appear how and when the talook of Goalpara was 
separated from the zemindaree of pergunna Myspara, and that the 
deeds filed by the defendant, Hurruck Chund, were too vague to 
support a claim to the villages in question, “ the estate of Goalpara" 
being stated to be the property which was thereby sold, and that 
the order of Council dated 8th of June 1787, prohibited Europeans 
from holding lands. The Court therefore passed a final oider on 
the 18th of January 1819, confirming the decision of the Provin¬ 
cial Court, and dismissing the appeal with costs payable by the 
appellants. 
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A]>ril 2iid. 


MUSSUMMAVT ABBA ami MUSSUMMAUT CHUNDER 
MALA, Appellants, 
versus 

ESUR CHUND GUNGOLEE (Minor, through his Guardian 
Bulham Gunoolke), Respondent. 


A Hindoo THIS action was brought in the Zillah Court of Backergunge, 
widow fxe-10th of Julv 1814, by Mussumraaut Ram Pina, to recover 
t«mentniv .Mussummaut Abea and Mussummaut Chunder Mala, a share 

de.-d of n'ift. of pergnnna Ourungpoor, Rogonathpoor, &h. situate in Zillah 
in fiivourof Backt rouiisre. Suit laid at 400 rupees. 

her four ^y.,g stated in the plaint, that a four ana share of pergunna 

granting^’ Oiiiungpnor Rogonathpoor, and Tuppeh Etimadpoor was entered 
them equal in the Collector’s books as the property of Mukoond Deo llai 
shares of Chowdrv, that of tins four ana share, one-tbinl (or 1 ana, 6 
her landed^ 2 cowries, and 2 krauts of the whole "estate,) fell to his 

bceutmVd Munohur Ri\i Chowdiy, and that after his death, his widovf 

on by them Mussummaut Luki Piria succeeded to his share; that Mussum- 
aftcr her maiit Luki Pina having four daughters, viz Mussummaut Abea, 
Mussummaut Opoorbeh, mother of the plaintiff, Mussummaut 
of the* Chunder Mala, and Mussummaut Pran Piria, all of whom were 
daiii;bters, married, executed a dun putr, or deed of gift, making over to them 
dyniedm- equal shares of the estate left by her husband; and that thfe 
ot^A^'iliy*^ husbands of the four daughters entered into a counterpart agree- 
daiighter n^ent to pay in equal shares any debt which might be clue against 
of B, sues the estate; that they each received their shaie of the profits of 
D. and E, the estate during the life of Mussummaut Luki Piria, that the 
■'n^daii"h' ® father and mother dyiner in 1203, B. S., she resided 

ters "for a g'andmother and the defendants, till the death of the 

fouVili former, whuh occurred in the year 1207, B. S., tliat in the year 
of ilic pro-12)0, B. S., ihe defendants turned her out of the joint dwelling 
house, and refused to gi\e her the share of the profits to which she 
niotluT. entitled in right of her mother. She therefore instituted this 

Tlie rlaiui action to obtain [if ssessioii of one fourth of the(l ana,6gundas, 
dismissed, 2 cowrics, 2 kraiits) share of the estate which was left by Luki 
Piria, or a 6 cuiida, 2 cowiy, 2 kraiit sha’C of the whole zemin- 
bipv'rd'bv Mqfussil produce of ihe share claimed was estimated 

hcrdcutii. at 400 rupees per annum. 

The delVniiaiits denied that the plaintiff had any claim to share 
in the properly left bv Mussummaut Lnki Piria, They stated 
that in the year 1201, B. S,, Mussummaut Luki Piria executed an 
Ikrari dnn-pvtr, or conditional deed of gift, which procided, 
“ that during her lifetime, the share which she received at the 
death of her hiishaud should, according to former usage, be ma¬ 
naged bv Hiiti Kishen Chatterjea, perfietual gomnshta. and that 
in ca«e the said gomashta shoiilil at any time he unable to pay the 
revenue due to Govei imierit, and debts due bv the estate from the 
proceeds liiereof, the hushanch of her four daughters should con¬ 
tribute in ecpi.il parts t«> pay the said revenue and debts, and that 
after her dcaili the estate shouhl be equally divided between the 
four daiiglitf r- ihat sbe did not deliver this deed, but retained it 
in her own possession : that in the year 1203, B. S., the estate fell 
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Hi arrears, at^d as the husbands of the daughters din not come iei9. 
forward, and pay the arrears, according to the conditions of ti'.e 
dan-putr, 8 anas of the share in question were sold bv public Miissnin- 
auction,arid that in 1205, B. S., another ana sliare was sold, hut 
that Mussuminaut Luki Pina repurchased llie said Dana 
from the auction purchaser: that two of her daughters, viz. Mus-CUnnder 
snminaut Opoorbeh, the mother of the plaintiff, and Mussummaut Mala, ». 
Pran Piria, dying during her lifetime in 1203, B. S., she ^^^cuted 
a second deed of gift, cancelling the former deed (which the Q„Q„Qiee. 
defendants pleaded had become invalid from one of ihe parties not 
having fulRlIed the conditions thereof,) and givinsr the whole of the 
share to her surviving daughters, the defendants; that she died in. 

Kartic 1207, B. S., since which time they, the defendants, had re¬ 
tained possession of the share in question. They stated that the 
plaintiff’s mother having died before Mussuramaut Luki Piria, she 
(plaintiff)could not claim any share, her mother never having been 
seized therein, and that she (plaintiff) never had had possession, or 
received any share of the prodls of the share in her own right, hut 
being left an orphan, they took compassion on her, and received her 
into their house, and defrayed the expences of her raariiage. The 
plaintiff filed among other documents the deed of gift and the 
counterpart agreement alluded to in the plaint. The deed of gift 
was dated 21st Cheyt 1201, and was in purport exactly similar to 
the one quoted in the answer of the defendants. The Judge of 
the Ziiiah Court put the following question to the pundit: 

“ If the mother of the plaintiff died during the lifetime of her 
mother (Luki Piria) who, under the dan-putr, is entitled to her 
share?’’ The pundit answered in the following terms, “ If the 
mother (Luki Pina) executed a deed, making over the real properl y 
which she recciied from her husband to her four danghteis, and 
if the deed were so worded as to give, in addition to the property 
named therein, any other property she might subsequently acquire, 
and if it be stated that the donees shall obtain the property 
after the death of the donor, the daughters have no right in the 
property during the lifetime of the mother. If one of the daugh¬ 
ters die before the mother, her daughter has no claim to the 
property.” The Zillah Judge being of opinion that the claim of 
the plaintiff was completely barred by this vyuvustha, dismissed 
the suit with costs. 

The plaintiff being dissatisfied with this decision, appealed to the 
Provincial Court of Dacca. She requested that the same question, 
which was put to the pundit of the Zillah Court, might be put to 
the pundit of the Provincial Court. The appeal was defended by 
Mussuminaut Chunder Mala on the same grounds as those on which 
«he resisted the original claim, but a claim to the whole estate left 
by Munobur Rai Chowdry, being set up by his grandson Sumboo 
Nath Mokerjee, son of Mussummaut Abea, who denied the right 
of Mussummaut Luki Piria to alienate the estate, Mussummaut 
Abea acknowledged his right, alleging that the answer filed in her 
name in the Zillah Court had been given without her knowledge. 

The Court referred him to a separate suit for the adjustment of his 
claim, declaring that the decision in this case would not affect his 
right, and proceeded to consider the merits of the case as far as 
related to the claim of the plaintiff. 
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1819. The above question being put to the Hindoo law officer of the 
“ “ Provincial Court, he answered, that the deed of gift was correct, 

maurAbea donor having used the words, I have given, had no 

and Mua- power to retract the gift, and that if Mussummaut Oopoorbeh, the 
aniumnut mother of the plaintiff, had during the lifetime of Mussummaut 
Cliunder [ piiia, received any share of the profits of the property, which 
Esur ’ Mussummaut Luki Piria received from her husband, the plaintiff 
Cliund was entitled to the share which was granted to her mother by the 
GuDjsolee. dan putr. 

The Court considered the fact of Mussummaut Oopoorbeh 
having participated in the profits of the estate under the dan 
putr, to be fully proved by the evidence. They therefore, 
under the vyuvustha of their pundit, considered the right of the 
plaintiff to a fourth share of the property of Mussummaut Luki 
Piria to be clearly established, and reversing the decision of the 
Zillah Judge, directed that she should be put in possession 
thereof. iTie costs in both Courts were made chargeable to the 
defendants, who being dissatisfied with this decision, presented a 
petition to the Sudder Dewanny Adawlut praying the admission 
of a special appeal. 

The Court, previous to admitting the appeal, consulted their 
pundits with regard to the Hindoo law as applicable to the case. 

Their vyuvustha was as follows: “If the donor, Luki Piria, 
executed a deed bestowing on her four daughters the property 
left by her husband, to be entered on by them with the power of 
alienating it, by gift or sale, after her death,and if the permission of 
the heirs of the husband was not previously obtained, the gift is 
not valid; and as Mussummaut Oopoorbeh, one of the donees, 
died during the life of the donor, her right never having been in 
existence (that is, slie never having been seized of the share) her 
daughter, the plaintiff, cannot claim any share of the property 
through her." After perusing this vyuvustha, the Court admitted 
a special appeal. Mussummaut Ham Piria having died at this 
stage of the proceedings, the appeal was defended, on the part of 
her minor son, Esur Chund Gungolee, by Bulram Gungolee bis 
guardian. 

On consideration of all the documents, the Court (present J. 
Fendall and S. T. Goad), were of opinion that the dan-putr^ 
under which Mussummaut Ram Piria claimed a share of the pro¬ 
perty of Munohur Rai Cliowdry, was invalid, and that as the 
title of Mussummaut Oopooibeh to the said property had never 
been completed (from her having died before Luki Piiia), Mussum¬ 
maut Ram Piria, her daughter, who claimed the property through 
her, had consequently no right thereto. They therefore passed a 
final decision confiimingthe decision of the Zillah Court, and dis¬ 
missing the claim with costs payable by the respondent. 
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NEEL KAUNT GHOSE and SREE KAUNT GHOSE, 

Appellants, 

versus 

SASSEE MUNNEE DASSEE, (Widow ofSuaoop Chund Rat, 
deceased,) Respondent. 


1819. 
April 9cli. 


THE appellants instituted a suit in the Provincial Court ofTlie Pro- 
Moorshedabad on the 8th of August 1811, to recover from Surroop 
Chund Rai, the defendant, the sum of 27,351 rupees, 14 anas, 
the profits of a farm for the year 1214, B. S., with interest suited the 
thereon. They stated that the Raja of Burdwan had granted to nppcll«nt8 
their father, Ram Nidhee Ghose, an tjara or farm ot tlie 
of pergunna Munohur Shahee, containing 206 mouzas, and y„)y „ 
mehals on a lease of seven years, from 1210 to 1216, B. S., of their 
inclusive, at an annual jumfna of 109,937 rupees, 11 anas, 6 i/li® 

das; that their father had possession thereof till his death. 
which took place on the 3d Jeyt 1214, B. S.; that on his death 
they, as his heirs, were entitled to possession of the farm, but the allowed a 
defendants, who had purchased pergunna Munohur Shahee as asumin^ry 
putnee talook fiom the Raja of Burdwan, had dispossessed them 
and had taken the mehals into his own hands. 'I’hey considered 
themselves entitled to the profits of the ijara for the three un- and direct- 
expired years of the lease, viz. 1214, 1215, and 1216, B. S., but^d tlie Pro- 
being unable to afford to pay at once the institution fee, or rather 
the value of the stamp paper necessary in a suit for the whole 
amount of the profits of the three years, they instituted the presentsiiit, and 
action to recover from the defendant the sum of 19,537 rupees, the •'‘dow the 
profits of the year 1214, B. S., and 7,814 rupees, 14 anas, ‘fReiTst 
thereon from the commencement of 1215 to 5awMn 1218, B. ‘^..institution 
being a period of three years and four months, amounting to 27,451 foe on-the 
rupees, 14 anas, intimating their intention to sue for the profits ri’iniiiiider 
of the years 1215 and 1216, B. S., when they should have 
obtained a decree for the sum now sued for. to aulond 

The defendant objected to their suing for part of their claim,theiridaUtt, 
leaving the remainder for a separate action. He stated, that on the ni c onior- 
death of the father of the plaintiffs, the original farmer, the Baja 
of Burdwan, issued a proclamation calling on his heirs to furnish ,.,,„iilatiou 
security for the rent of the farm, and on their failing to appear, 4,"1793. 
sold the pergunna in several lots to Bulbee Kaunt Doss, Kowla 
Kaunt Kubiaj and to himself, as pwfnec ^o/ooAs. 

The Senior Judge of the Provincial Court was of opinion, that 
the institution of the present action for part of the amount 
claimed by the plaintiffs to be due to them was irregular, inas¬ 
much as It deprived the defendant of the right of appealing to 
the King in Council, which he would have been entitled to do, had 
they sued for the whole amount of their claim; that if suitors were 
in this manner allowed to divide their claims into several suits, 
they would be able to deprive the opposite party of the right of 
appealing to the Court of Siidder Dewanny Adawlut and to the 
King in Council. He therefore nonsuited the plaintiffs, leaving 
them the option of instituting a fresh action for the full amount 
of their claim. 
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1819. The plaintiffs presented a petition to the Court of Sudder 
■ Dewanny Aclawlut, appealing^ from this decision. A summary 

NeelKaimt appeal having* been admitted, Mussummaut Sassee Munnee Dassee, 
^reTkaun widow of the defendant, who had demised, appeared to defend 
Ghose licrself and her minor sons. 

The Court (present J. Fendaii and S. T. Goad) were of opinion 
that the Senior Judge of the Provincial Court, previously to non¬ 
suiting the plaintiffs, should have given them the option of paying 
the amount of the stamp duty required to sue for the profits of the 
years 1215 and 1216, B. S.,in conformity with section 4, regulation 
4,1793, and might have nonsuited them in case of their refusing to 
do so. 'I'iiey therefore, on the 6th of April 1819, passed an order 
directing the Provincial Court of Mooishedabad to re-adniit the 
suit on their file, and to allow the plaintiffs to pay the institution 
fee (or stamp duty) for the profits of 1215 and 1216, B. S., and to 
amend their plaint, and then to try and decide the suit on its 
meiits. The plaintiffs were further informed, that they were at 
libeity to include in their suit the Raja of Burdwan, who after 
having gr.inted the farm to their father sold the pergunna as a 
j>utnee talook. The parties were directed to pay one-fouith of the 
regular fee to their respective vakeels, and three-fourths of the 
value of the stamp paper on which the petition of appeal was 
written was returned to the appellants, in conformity with the 
regulations applicable to such cases. 


DEBEE DUTT (Mokhtar of Goomani Lal), Appellant, 

versus 

April 21st. the COLLECTOR OF GORUCKPOOR Respondent. 

A Collector THE appellant instituted the present action in the Provincial 
declared Court of Benares on the 27th of February 1811, against Covern- 
r^ed'to'**' obtain possession of a talook named Pudrownee, con- 

annul a taining 191 villages and 2 chuks, Uslee and Dahilee, situate in 
sale of pergunnas Sundobeh and Joonea, in zillali Goruckpoor, the 
lands, annual junima of which amounted to 24,318 rupees. 

Mnsider*ed Stated in the plaint, that the talook in question, the 

to have zemindaree of Ram Nurain and Biihadur Rai, was sold by public 
been made auction on the 23d of September 1809, in conformity with a pro- 
clamation dated the 28th of July of the same year, for arrears of 
name^con- public revenue for the year 1216, F. S.,and was purchased for 
trary totliethe sum of 8,000 rupees by Goomani Lal, who immediately paid the 
regulations, sum of 1,200 rupees, the deposit of ]5 per cent required by the 
tlie power regulations, into the treasury, and got a receipt from the treasurer; 
fiscTthig in September tendered 6,800 rupees, the balance 

such cases of the purchase money, to the Collector, who refused to receive it, 
being re- on the plea that the sale had been made under a fictitiops name : 
served ex- that On this he (Goomani Lal) deposited the said balance in the 
c usive y to 2iiiah Court, and obtained a receipt for the same, signed by the 


Sassee 

Munnee 

Datsee. 


1819. 
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Judge; that the Collector havins issued a proclamation on the 1819. 
IfJth of October 1809, advertising the sale of the tatook a second ——— 
time for the arrears of the revenue of 1216, F. S., due by the former Cover- 
propiietors, Goomani Lai applied to the Judge of the Zillah, who,„| 
issued a precept, restraining the Collector from putting it up to sale: Council, 
that the Collector, on the 9th of February 1810, having issued a third 
proclamation, advertising the talook for sale, in satisfaction of a 
decree obtained by Bustee Ram muhajon against the late proprie¬ 
tors, Goomani Lai appealed to the Board of Commissioners, who 
ordered the Collector to stop the sale; and by a second 
order, dated 19th of March 1810, directed him to attach the talook 
pending the orders of the Governor General in Council: and that 
a suzawul was accordingly appointed to take charge thereof. 

Goomani Lai having obtained the permission of ihe Government to 
try his light to the talook by a regular suit, instituted the present 
action through the agency of Debee Dutt, his mokhtar. 

The suit was defended on the part of Government by the Col¬ 
lector of Goruckpoor. He stated, that the former proprietors 
having fallen in balance for the year 1216, F. S., to the amount of 
15,595 rupees, the talook was allotted for sale; that the whole 
of the balance, with the exception of 6,800 rupees, was paid, but 
the former proprietors having failed to pay the whole balance, the 
talook uas put up for sale on the 23rd of September 1809, when 
it was knocked down for 8,000 rupees to a person named Goomani 
Lai, but that there was every reason to believe that the talook 
had been purchased under a fictitious name. He stated that this 
suspicion was founded on the following circumstances : A person 
named Rama Deen, who resided in the district, on the part of 
Raja Blieer Kishore, had come to the Cutchery with the intention 
of purchasing the talook, and on its being knocked down for 
8,000 rupees, desired that it might be entered in the name of 
Cheyt Narain. As Cheyt Narain was not present, a suspicion 
arose that Cheyt Narain was a fictitious name, and the estate 
was ordered to be resold. On this Goomani Lai came forward, 
and declared himself to be tlie purchaser. On being interrogated, 
he stated himself to be a resident of Buria Huttee in the pergunna 
of Sasseram, and a mohurrir in the employ of Raja Bheer Kishore. 

He denied having any connection with Rama Deen or Cheyt Na- 
ram, and on Rama Deen waving his claim, the name of Goomani 
Lai was entered as pin chaser; doubts however still remaining in 
the Collector’s mind, that Rama Deen had purchased the talook 
on behalf of some other person, but as he had no mokktarna- 
■ma, as required by section 9, regulation 26, 1803, be had allowed 
the estate to be entered in the name of Goomani Lai; and there 
being present peisons who were willing to give a higher sum 
for the estate, the Collector wished to put it up for sale a second 
time, but as the agents of the defaulting pioprietors, who were 
present, promised to pay the arrears in twenty days, the Collector 
put off the sale, and allowed tliem twenty days for that purpose, 
and ordeied Goomani Lai to receive back the money deposited: he 
promised to do so, but half an hour afterwards the nazir informed 
the Collector that he refused to receive it. On being called up 
tind asked the reasons of his refusal, be pretended that he had no 
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Diibre 
Dutt, V. 
The Col¬ 
lector of 
Goruck- 
poor. 


one with him who could carry the money to his house. The 
• Collector having again ordered him to take it, he consented and 
went away. It being however reported to the Collector in the 
evening that he had again refused to receive the money, the nazir 
and treasurer were sent for, and reported that Goomani Lai had 
gone fiom the Cutchery with a man of the treasurer’s carrying the 
bag containing the money, but that on reaching his house, he shut 
the door in the face of the treasurer’s man, and called out to him 
to take the money back, declaring that he would not receive it. 
The Collector then desired them to take the money and give it to 
Goomani Lai in the presence of two or three witnesses. They 
accordingly placed the money in the house of Goomani Lai, he 
keeping out of sight, and in the presence of two women, informed 
Lis wife that they had done so. The Collector was subsequently 
informed, that while he was speaking to the gomashtas of the 
defaulting proprietors, regarding the payment of the arrears, Rama 
Deen deposited the 1,200 rupees with the treasurer, and having 
got a receipt for the amount, immediately left the Cutchery, and 
shut himself up in his house, and would allow no one to enter. 
Tliis he considered as another proof of the fictitious purchase. He 
therefore considered the sale to have been made in a fictitious 
name, and consequently illegal, as being contrary to the express 
provisions of section 9, regulation 26, 1803. 

The plainlifi’ in his reply, denied the fact of the deposit having 
been made by Rama Decn, and affirmed that he himself had paid 
tlie money to the treasurer, and obtained the receipt for the same. 
He denied having any connection with Rama Deen and Cheyt 
jVaiain, and pleaded that he had performed all the necessary con¬ 
ditions of sale, inasmuch as he had paid the deposit of 15 per 
cent required by the regulations, and on his tender of the balance 
of the purchase being refused, he had deposited the said balance in 
Court witbin the period allowed by the regulations, and that 
therefoie the sale was conclusive and binding. 

The Collector in his rejoinder stated, that the sale of a lot w'as not 
concluded till, 1st, the purchaser pay the required deposit, and 
obtain a receipt for the same under the hand and seal of the Col¬ 
lector; 2n(l, that the Board of Commisioners, on the receipt of a 
report of the sale from the Collector, confirm it; and 3d, that after 
the receipt of the confirmation of the Board, the purchaser receive a 
kuhala,OT deed of sale from the Collector; neither of which con¬ 
ditions had been conformed to in the present instance. 

The plaintiff filed the following documents: 

A receipt signed by the treasurer of the Collector’s office ac¬ 
knowledging the receipt of 1,200 rupees, deposited by Goomani 
Lai, dated 23d of September 1809. 

A petition presented to the Judge of the Zillah Court, stating 
that the Collector had refused to receive the balance of the purchase 
money, and praying that the amount might be received in Court, 
and that a notice might be served on the Collector, desiring him 
to receive it. 

A receipt for 6,800 rupees under the signature of the Judge and 
Treasurer, and the seal of the Court, dated 2nd of October 1809. 

A sowal presented to the Judge, praying that the Collector might 
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be desired noftb sell the talook in question ; tpith an order of the 18ld. 

Judge Uieredn, desiring the Collector to stop the sale, dated 9tli of - 

October 1809. 

The case came oti before the Second Judge of the Provincial The Col- 
( ourt. From the answers to certain queries put by the Court to lector of 
Debee Dutt it appeared, that Goomani Lai was, till the day of the Goruck- 
sale, a servant of Jugroop Sing, tehsildar, and that since that lime, 
he had been employed by Raja Sheer Kishore to collect the rents 
of a talook belonging to him in the Zillah of Chuppra, on a salary 
of two rupees per month. The Second Judge was of opinion that 
the circiiinslances which occurred on the day of sale, the fact of 
Goomani Lai having immediately been entertained by Sheer 
Kishoie, with whom he had, previously to the sale, no connection, 
and the apparent circumstances in life of the said Goomani Lai, 
wlfich did not warrant the conclusion that he could pay 8,000 
rupees, and the costs of suit in which the action was laid at 25,000 
rupees, afforded strong grounds for the presumption that the 
purchase was effected under a fictitious name, the real purchaser 
being Raja Sheer Kishore. He was of opinion that the deposit had 
been paid in an underhand manner, and that the receipt, which 
had been granted by (he treasurer, having been given without 
ordeis from the Collector, and not having been confirmed by his 
official seal and signature, was not binding, and that the sub¬ 
sequent deposit of the balance of the purchase money in the Zillah 
Court was consequently of no avail. He therefore passed a de¬ 
cree dismissing the claim of the plaintiff to the talook in question, 
and ordered that the purchase money should be restored him by 
the Zillah Judge after deducting the costs of suit, which were 
made chargeable to him. 

An appeal having been preferred from this decision to the Sadder 
Dewanny Adawliit, the same arguments were brought forward in 
support and refutation of the claim, as had been urged in the 
Provincial Court. 

The Court (piesent J. Fendall and S, T. Goad) on consideration 
of the circumstances of the case, did not think that they warranted 
the conclusion drawn from them by the Collector; viz, that the 
purchase had been made in a fictitious name. On the contrary, 
they were of opinion, that it was satisfactorily proved that the 
talook had been purchased by Goomani Lai in his own name, and 
that his name had been entered in the Collector’s books as pur¬ 
chaser; that he had paid the deposit of 15 per cent, and had 
pioved the tender of the balance of the purchase money, and that 
the sale had been confirmed by the Board of Revenue. They 
observed, that even in the event of the purchase having really been 
made in a fictitious name, the Collector had no authority to declare 
the sale void : that on proof of such fictitious sale, it was incum¬ 
bent on him to have reported the circumstance for the information 
of tlie Governor General in Council, who was at liberty, under 
section 9, regulation 26, of 1803, to confiscate the lands, or to 
levy such penalty from the fraudulent purchaser, as he might think 
proper. They therefore passed a final order reversing the decree 
of the Provincial Court, and ordered that the appellant should be 
put in possession of the talook, and that Govcrnmtfnt should pay tet 
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him the net profits of the talook, after deducting the public revenue 
and the expenses of collection, from the date of the sale, to the 
date on wliich he might be put in possession thereof. The Col¬ 
lector was also ordered to pay the costs of suit in both Courts, and 
to receive the amount deposited by the appellant in the Zillah 
Court, {a) 


1819. 

May 7th. 

The Pro- 
vincul 
Court liav- 
ing njelled 
a petition 
of oppcHl 
oil the 
ground of 
the period 
nliowed for 

ii|i|ieidiiig 

having 
elapsed, 
wi'hout 
enquiring 
into the 
pleas ex¬ 
planatory 
of the 
delay, the 
Siidder 
Deuanny 
Adawliit, 
on a sum- 
inary ap- 
jieal, or¬ 
dered that 
Court to 
enquire 
into the 
truth of the 
state meat 
of the 
appellants 
previous to 
reiecting 
the appeal. 


MUSSUMMAUT NUND KOOR BEEBEE, Appellant, 

verstts 

BHEER KlSHOliE MHYTEE, Respondent. 

THIS was a summary appeal, admitted under the second clause 
of section 3, regulation 26, 1814, from an order of tlie Provincial 
Court of Calcutta, rejecting a petition of appeal preferred to that 
Court against a decision passed by the .lud>re of Zilbtli Midnapoor. 

It was stated by the appellant, in her petition to the Court of 
Sudricr Dewanny Adawlut, that the decision, from which she 
wished to appeal, was passed by the Judge of Zillah Midnapoor, 
on the 28lh of July 1818, and awarded to Bheer Kishore Mlivtee, 
the respondent, possession of 25 lieeaas of dewutter land, stated 
by him to have been purchased from her husband by Lukhee 
t hnrii Mhytee, his father; that one month and four days still 
remained of the period allowed for the admission of appeals, when 
till CimI Couit was closed for the d«ssaj'a and mohurrum vaia- 
tioiis, and did not resume its sittings till the 16th of November 
181s’; that on the 30th of that month, Hnrehunder, her Mokhlar, 
ha'ing piesented tlie stamp paper for the copy of the dtcree, 
obtained the copy on llic 4th of December : that he fthe said 
Mokhtar) sent the deciee to Uoolubh Cliund, her Naib, in order 
that he might consider the jiropriety of appealing therefiom, and 
report the same to lier: that the Natb died on the I2lh Poos 1226, 
t/mlee (corresponding with the 25Lh of December 1818(, without 
having mentioned tliis circumstance to her; that she was iariorunt 
thereof till her Mokhtar came, and reported the circumstances of 
the case to her in the nionlh of Magh 1226 Umlee: that she 
caused the papers of her deceased Naih to be searched, and finding 
the copy of the decree, dispatched her Mokhtar to Midnapoor to 
prefer a petition of appeal : that a petition of appeal, wherein the 
causes of delay were explained, was drawn up on stamp paper and 

{a) After tlie Court of Siulder Dewanny Ailawlut had, on the motion of 
Goonuini Lai, isAiied orders for the execution of their decree. Rain Narain Rai 
and liiiliHdiir Rai, the former proprietors of the vilbure in question (on account 
of whose def.iuli it was snidj petitioned the Court to stay e.xenition till they should 
institute a suit to set aside the sale as irregular. The Court did not think tit to 
comply with their request, and Gooitiaiii Lai was put in possession of the village. 
The petitioners were, however, informed that they were at liberty to sue for the 
fcvcrsnl of the sale if they thought proper. They accordinidy instituted a suit 
for that purpose against Government and the auction purchaser, in the ProrincioJ 
Court of Benares, where it is still pending. 
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sigrned by her vaheeh on tbe 17th of January 1819, but was not 
presented, as the Zillah Judge did not bold a sitting for transact¬ 
ing miscellaneous business, till the period during which he was Mussum- 
autliorized to receive petitions of appeal had elapsed: that 
petition of appeal, detailing the circumstances above stated, was 
presented to the Provincial Court of Calcutta, but that the Offi- Kbeer Ki- 
ciating Jndi.>e of ihe Court rejected the petition on the 19th of sbere 
April 1819. without enquiring into the truth of the facts stated ^*'y*®** 
by her, as explanatory of the delay. She iherefoie appealed to 
the Court of Sudder Dewanny Adawlut, proving the Court to 
take the facts stated into consideration, and not to allow her, who, 
being a female of rank, was precluded by the customs of the 
country from taking an active part in tlie management of her own 
concerns, to be depiived of her just rights by the negligence of 
her servants. 

It appeared from the copy of the proceedings of the Officiating 
Judge of the Provincial Court, under date the 17th of April 1819, 
that two months and fifteen days had elapsed between the 17th of 
January 1819, when the petition intended to be presented to the 
Ziliah Jud^e was prepared and signed by the vakeels^ and the day 
on which the petition of appeal was piesented to the Proiincial 
Court: and that the Officiaiiiiir Judge considered this a sufficient 
ground for rejecting the petition, without making any further 
enquiry, and rejected it accordingly. 

The Court (present W. E. Kees and S. T. Goad) on considera¬ 
tion of the circumstanecs of the case, were of opinion tliat the 
appellant was entitled to be heard, and to have her pleas invesii- 
gated. They therefore, on the 7th of May 1819, directed the 
Piovincial Court to cause the Mokktar of tlie appellant, and the 
vakeels who were employed by her in the Zillah Court, to be ex¬ 
amined on oath as to the truth of the facts aliened by the appellant, 
and to call upon the Judge of the Zillah Comt to report, whether 
there was really no miscellaneous sitting about ihe time the petition 
was prepared ; and in case no sitting had been held, to report from 
what date to what date it had been omitted. After this investiga¬ 
tion should be completed, the Provincial Court was directed to 
pass whatever order might appear proper with regard to the admis¬ 
sion or rejection of the appeal. 
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1819. SHEIKH MOZUFFER BUKSH (Pauper), Appellant^ 

- wersjts 

Way 12th. the collector of TIRHOOT, Respondent. 


A public THIS action was instituted formd pauperis in the Provincial 
lBnd”ofilie Patna, on the 2nd of September 1813, by the appellant, 

Becurity of against Government and others, to set aside the sale and recover 
H farmer possession of mouza Sheikdee, inouza Hetnmpoor, and one half of 
Aaree Bishenpoor, villages paying to Government an annual reve- 

nZhttl set rupees, 15 anas, 9 pie, and of mouza Kazee Chuk, «&c. 

aside by mudud mash villages yielding an annual produce of 700 rupees, 
the Sudder The suit was laid at 7,064 rupees, 15 anas. 

Dewanny The substance pf the plaint was as follows: 
on proof settlement of the Abkaree mchals of zillah Tiihoot by Mr. 

that the Fergusson the Collector, in A. D. 1811, Meer Sujaoodeen took a 
farmer farm of the mehals of pergnnnas Hajeepoor Sureysa, Milkee, 
to**'erfonn 1218, F. S., in the name of his nephew, 

his engage- Moohummud Buksh. Nineteenpoffa/is were granted by the 
ments, by Colleckor, at various rates, the aggregate amount of the daily tax 
not haring being 29 rupees, 12 anas, and the plaintiff became security for 
slonoMh^ regular payment of the tax. The tax is levied in the following 
me/uil, and Planner: the farmer receives a pottah from the Collector, in virtue 
means of of which he grants pottahs to the Pausees^ or persons who prepare 
enforcing and sell the toddy in the villages; these peisons pay him a certain 
daily sum, which enables him to fulfil his engagements with Go- 
ahkarce tax When the gomashtas of the farmer went into the 
from the mofussil to levy the tax, the Fausees resisted, and refused to take 
vendors of pottahs from them. On a representation of the case to the Col- 
iauree. j^-ctor, he applied to the Magistrate for an order to the Police 
DaroghasXo assist the farmer; The Magistrate coiisideied the 
pottahs granted by the Collector illegal, as being contrary to the 
regulations, and issued orders to the Daroghas to take from the 
Pnusees such pottahs as they might have received from the farmer, 
and to send them in to the Court. On this order the Daroghas took 
mochvlkas from the Pausees not to take pottahs from the farmer. 
The farmer then resigned his pottahs into the hands of the Tehsil- 
dar of {ho Abkaree mehul, who sent them to the Collector. A second 


application having been made to the Magistrate, he declared that 
he had no intention of annulling the settlement, and that the Police 
Daroghas had mistaken his orders; he therefore, on the 19th of 
April 1811, prohiliited the Daroghas fxoxn interfering. From the 
difficulties which had been thrown in his way during eight months 
of his lease, and the lapse of the toddy season, the fanner was 
unable to pay the tax; and Mr. Parry, the then Collector, issued 
dustuks to enforce payment of the arrears, amounting to 7,140 
rupees, and on failure advertized the estates of the plaintiff, his 
security, for sale. 'I’he faimer applied both to the Collector and 
Magistrate for redress; and no attention being paid to his remon¬ 
strances, he appealed to the Provincial Court; but before any 
orders were received, the Collector had sold the estates of the 


plaintiff by public auction, mouza Kazee Chuk, &c. The mudud 
mash villages were purchased by Sheo Buksh Sahai. Of the mal~ 
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gooxaree villages, Sheikdee and Hetumpoor were purchased by 1819* 
iSheo Buksh Sahai, Ram Tuwukul Tewari, and Bhan Bhagtee, and „ , 

the half of mouza Bishenpoor by Sewuk Rai. The plaintiff pleaded 
that the farmer never had possession, and the power of collecting ^ 
the tax in the mehals in question, and that it was therefore unjust The Col* 
to hold him responsible for the arrears which had accrued; thai|“^''°* 
Mr. Ferausson, the former Collector, evidently considered the^"^“®®‘ 
pottahs annulled hy the resignation thereof by the farmer, or else 
he would have proceeded to levy the arrears due at the end of 
each month, as directed by sections 14 and 15, regulation 6, 1800. 

He therefore instituted the present action for the purpose of set¬ 
ting aside the sale, and recovering possession of the villages from 
the auction purchasers. 

The Collector of Tirhoot def^ded the suit on the part of Go- 
vernmeut. He stated that the farmer had fallen in balance to the 
amount of 7,140 rupees, and that he and the plainiifT, as his 
security, were called upon to pay this sum, and on their failing to 
do so the estate of the latter was sold : that the sale was perfectly 
regular: that the plaintiff should have deposited the arrears 
demanded from him, previous to tlie sale ; and in the event of his 
having any objections to ur;:e against the legality of the demand 
he should have stated them to the Collector, who would have 
redressed any grievance he might have laboured under; but that it 
was too late now that the estate was actually sold in consequence 
of his refusal to pay the arrears. He further stated, that on the 
day on which the sale was to have taken place, Enayut Ali, a 
relation of the plaintiff, begged that the sale might be put off foe 
one monili, promising to pay the sum demanded within that time; 
that the period of one month was allowed ; hut on the next day 
ffxed for the sale, Enayut All being called on to pay the sum, said 
that thieves had broken into his house and carried 00 * the money 
he had laid by for that purpose; and proposed two persons as 
securities, who however refused to bind themselves to pay the 
amount; and the Collector considering his excuses evasive sold 
the estate by public auction to the other defendants. 

Sheo Buksh Sahai staled that the landed property of the plaintiff* 
having been put up for sale by public auction, be purchased the 
mudud mash villages of Kazee Chuk, &c. on his own account; and 
that he, in conjunction with Ram Tuwukul Tewari and Bhan 
Bhagtee, purchased the malgoozaree villages of Sheikdee and He¬ 
tumpoor, aud had been put in possession thereof by an umul 
dustuk issued by the Collector, and that since the sale, Ham Tuwu¬ 
kul Tewari had sold to him the share he had purchased, so that 
he had now possession of two-thirds of the malgoozaree villages. 

The other auction purchasers failed to appear to defend the suit. 

The plaintiff filed several roobukarees of the Collector and 
Acting Magistrate of the district, iu order to prove that the Collec¬ 
tor had considered the settlement entered into by the farmer of 
the tzbkaree mehals in question annulled. The Collector filed, 
among: other documents, several kuboolents executed bv IWoohum- 
mud Buksh, the farmer of the said mehals, dated 1st Magh 1218, 

F. S., and the security bond executed by the plaintiff. 

The Senior Judge of the Provincial Court considered the sale 
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The Col- 
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of the plaintiff's lands for the arrears of the tax due from Moo-. 
- hummud Buksh to be correct, and liable to no objection. He ob¬ 
served, that although the first order of the Zillah Magistrate had* 
thrown some obstacles in the way of the farmer, they had speedily 
been removed by his subsequent order; and that as his alleged re¬ 
signation of his pottahs had not been accepted by the Collector, 
(who had no authority to accept the resignation, until the arrears 
due under the pottahs were liquidated), he was liable to be called 
upon to pay the full amount: that it did not appear that the 
farmer, or the plaintiff, had made any application to the Collector, 
to release them from their engagements subsequently to the Isi of 
April 1811, or that they had made any objections to the demand, 
or any exertions to stop the sale, although it had been post¬ 
poned from the 3d of February«to the 3d of March 1812, on 
the application of Enayut Ali. He was of opinion, that as the 
farmer had not sued the Collector, he had virtually acknowledged 
the legality of the demand for arrears, and that the plaintiff 
was not entitled to sue the Government on the plea of the illega¬ 
lity of the demand. He therefore dismissed the suit, leaving the 
plaintiff the option of instituting a suit against Moohummiid Buksh 
for the recovery of the sum, in satisfaction of which his lauds 
had been sold. The usual order in cases of pauper suitors was 
passed with regard to costs. 

The plaintiff appealed from this decision to the Court of Sudder 
Dewanny Adawlut. With regard to the observations of the 
Senior Judge of the Provincial Court, that he was not entitled to 
sue Government, because Moohummud Buksh had not instituted a 
suit to dispute the legality of the demand for arrears, he observed 
that Moohummud Buksh had not been injured by the act of the 
Collector, and that he having been reduced to poverty by the 
sale of his estates, had a right to sue to recover them, as he con¬ 
sidered himself unjustly deprived of them. He pleaded that the 
demand was in itself unjust, inasmuch as the farmer had never 
been able to realize any part of the tax from the manufacturers 
and vendors of the toddy, first from the obstacles thrown in his 
way by the Pausees themselves, and the ordeis of the Magistrate, 
and subsequently, by the resignation of his pottahs into the hands 
of the Collector, which had never been returned; it being ex¬ 
pressly prohibited by regulation 6, 1800, to levy any duties from 
vendors of toddy without a pottah from the Collector. With 
regard to his apparent neglect in omitting to stop the sale, he 
stated that he knew nothing of the threatened sale of his estate, 
till it was concluded, as he had resided at Benares ever since he 
first entered into the security bond, and that he was at a loss to 
conceive the motives of Enayut Ali, in exerting himself in the 
manner he was stated to have done, unauthorized as he was by him, 
unless it were from the malicious intent of depriving him of the 
plea of ignorance, without any real intention of saving his estates; 
to account for which surmise he stated that they were not on 
friendly terms. 

The Collector did not think it necessary to urge any other pleas^ 
than those brought forward before the Provincial Court. The auction 
purchasers did not appear before the Court to defend the appeal. 
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The Court (present J. FenHall and S. T, Goad) on considoration idl9. 
the circumstances of the case, did not consider the sale of the ■ ■ 
appellant’s estates correct. They observed, that it did not appear Sheikh 
that the pottahs resigned by the farmer had ever been restored to 
him, and that it was evident that the eentleman who held the The Col-* 
office of Collector during the year 1218, F. S., for which time the lector of 
pottahs would have been in force, considered the farmer exonerated'^“^**®®** 
from the conditions thereof; for had he conceived the pottahs to 
be still in force, he would, at the expiration of each month, have 
called upon the farmer and his security to pay up the arrears due 
for that period, as directed by section 14, regulation 6, 1800, and 
on failure of payment would have proceeded to enforce it in the 
mode laid down in section 15 of that regulation. No such mea¬ 
sures appearing to have been adopted, the Court did not consider 
the succeeding Collector authorized in selling the estate of the 
security, without having called upon him to pay the arrears, and 
hearing his objection to the demand. They therefore passed a 
final decree in favour of the appellant, reversing the deci.sion of the 
Provincial Court, and annulling the sale. The Collector was 
directed to put the appellant in possession of the estates, and to 
pav to him the mesne profits thereof for the period duiing which 
he was dispossessed, and to repay to the auction purchasers the 
amount paid by them, with interest at the rate of 12 per cent per 
annum, on their accounting for, and paying the amount of the 
mesne profits received by them durins the period they had posses¬ 
sion of the estates. The costs of suit in both Courts were made 
payable by Government. 


MUSSUMM AUT DOOLRH DIBIA and MUSSUMMAUT 1819. 

SilEE AlUTTEE DIBIA, Appellants, - 

versus June 29th» 

RAJA OODWUNT SING andRAJA JANKI RAM. Respondents. 

THIS suit was instituted on the 11th of January 1811, in the ^ 

City Court of Moorshedabad, by Raj Chunder Rai and R^^^'oojee 
Dibia, zemindars of Chuckla Sheik Alleepoor,against Raja Buhader privilege of 
Sing, zemindar of pergunna Gowas, &c. in order to prove their levying 
right to receive the fees paid by the Muhajons and Bcoparees for Katies on 
the use of certain golahs, and to recover from the defendant certain . 
sums unjustly levied by him on this account. Heoplrees 

The substance of the plaint was as follows : on the 

The < 7 ofo/is of Biigwanpoor, called Bugwangola, have been 
established on the banks of the river Puddan, but owing to 
encroachments of the river, the shops are removed during the rains, lowed, 
and ihe Beoparees are in the habit of fastening their boats, and 
unlading their goods in the month of Kartick at any spot which 
may be most convenient for buying and selling, and pay to the 
proprietor of the golahs a certain sum as a fee. The piaiutiffs 
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1819. stated the right of receiving this fee as inherent in the ^emindaree 
“ —“ of Chukla Sheik Aileepoor, and was purchased by them at publi : 
Miissuia- auction, with the said Chukla, and that they are entitled to receive 
Dooleh if the Beoparees e\tct their golahs on the lands of any 

Dibift and Other proprietor, they, the plaintiffs, are entitled to the fee on 
Mussuoi- paying to.the proprietor of the land the rent of the ground on 
roawt Sree which tlie are erected at the pergunna rate ; in proof of 

Dibm^V cusiom, they pleaded that the Beoparees having esta- 

BajaOod- blished a cotton mart in the year 1211, B. S., within the boundaries 
wiiiitSing: of the village of Rukiinpoor, which belonged to Tiirruf Bullia 
Shampoor in the zemindaree of Chiinder Narain: Bum Rutti 
an 1 Qhowdry. the Dur/jaradar of the Turruf aforesaid, would not 
receive the rent fiom them at the accustomed rate, but sued th9m 
for dispossessing him of the land. The City Judge gave a decree 
in favour of the Dur Ijaradar, but the Provincial Court, on appeal, 
reversed the City Judge’s decision, and passed an order to this 
effect: “ As the golahs of Bugwanpoor had been puichased by the 
plaintiffs at public auction, they are entitled to receive the duties 
from the Beoparees^ wherever they may fix their golahs, the proprie¬ 
tor of the land being merely entitled to receive from the said pur¬ 
chasers the rents of the ground on which the golahs are. erected:” 
In theyearl2l6, B 8., the Beoparees of Butrwanpoor established 
their golahs in the villages of Baleegoona, and Kureegoona: B dee- 
goona is situated in Jhyshpoor, t Khareja mehal of the plaintiffs 
zemindaree, of which an 8 ana share belongs to the plaintiff, 4 anaS 
to Kuiijung*',;^ pe, and 4 anas to Syud Bukaoollao Kureegoona. is in 
the zemindai,., -Jt the defendant, who has taken the profits of the 
golahs estabjishcsi in belli villages, and collected, i!uO,Ujgh fiis ser¬ 
vant’%incc the \ ear 1216, B. S.,thesum of 2,146 rupees, fi^apas, 

8 gun"' 'from the Beoparees of Baleegoona, and 298 rupees, 4 
anas at;^...]2 gundas from the Beopnreos of Kureegoona, in all 2,445 
rupees. The plaintiffs pleaded the custom aforesaia in..their 
favour, and after deducting fiom the sum. r''r'e{ved by the defen¬ 
dant, the sum of 45 rupees, as the rent of about 50 beegas of land 
in Kurtegoona, to which he was entitled as zemindar, sued him to 
recover the sum of 2,400 rupees, the sum unjustly received by 
him, and to obtain an injunction from the Court foibidding him 
to interfere with the plaintiffs in their just rights. The suit was 
laid at the annual produce of the golah, 200 rupees, and the sum 
claimed by the plaintiffs in all 2,000 rupees. 

Raja fiuhadur .Sing demised subsequently to the institution of 
the suit, and Raja Hunoomunt Sing, Raja Oodwunt Sing and 
RajaJanki Bam, his sons, defended the suit. They stated that 
the plaintiffs had possession of the golahs of Bugwanpoor, and that 
they had not interfered with them, but denied their right to th6 
piivilege of levying duties from the Beoparees establishing golahs 
in the lands of other zemindars, all such exclusive privileges 
having been put a stop to by the abolition of the sayer duties. 
They stated that before the purchase of Chukla Sheik Aileepoor by 
the plaintiffs, the duties levied at Bugwangola were abolished, with 
the exception of jnmma chundeena of 400 rupees on the said 
golahs, which remained, and that an abatf-’ nt of 2,500 rupee.s 
was allowed in the jumma of Jlhe zemir- mee to which it had 
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formerly been attached, and that the decision of the Provincial 18J9. 
Court in the case of Rukunpoor, quoted by the plaintiffs, did not ■" 
avail, inasmuch as the suit was not with the zemindar. They *^'***”™' 
stated that the goluUs which the plaintiffs stated to be in Balee(;oona nuoleh 
were in factin Nusliteepoor and Shuknrpoor, villages in their zemm-Dibia and 
daree, and that the plaintiff had no ri^ht or title to interfere with Musaum- 
them; that the Beoparees who established golahs on their lands paid 
them for the use of the lands. Di'bia”w. 

The Acting Assistant Judge of the City Court of Moorshedabad Raja Ood- 
was of opinion, that the plaintiffs had no right to the privilegeS'"?' 
claimed by them of levying a duty on the ^sfablislied in 

Kureegoona, which was situated in the zemindaree of the defen¬ 
dants. With regard to Baleegnona, he observed, tliat one half 
thereof only belonged to the plaintiff, the other half being the 
property of Kunjunmunee and Syud Bukaoollu, and that they 
(the plaintiffs), had no right to sue alone. He did not consider 
the decision of the Provincial Court quoted by the plaiutiiis of 
any avail. He therefore, under all the circumstances of the case, 
considered the claim unwarranted, and dismissed the suit with 
costs, leaving them the option of suing in conjunction with 
Kunjunmunee and Syud Bukaoolla for the produce of the golah$ 
erected in Baleegoona. 

The plaintiffs being dissatished with this decision' appealed to-o 
the Piovincial Court, stating their claim as before, and adding 
that Kunjunmunee and Syud Bukaoolla did not claim to partici¬ 
pate in this privilege, and that they had granted them t>is for 
the ground on which the groZaAs were erected. Thr .me pleas 
were urged by the respondents in the Provincial (' art, as they 
had broiiiiht fr'rvcard in the City Court. The, Court, t^&ii*ever ''iw 
no rerfSi'h to alter the decision of the City Court, and dis^^ssed 
the appeal with costs. 

A further appeal was admitted hy the Court of Siidder Dewanny 
Adawlui for ti'.c purpose of considering the apparent contra<lii tion 
between the decisions cT the Citv Court and the former decree 
of the Provincial Couit. At this stage of the proceeding both 
the appellants demising, the appeal was carried on by Mussnm- 
maut Dooleh Dibia and IVIussiimmaiit Sree Miittce Dibia, their 
heirs, and Raja Hunoomunt Sing dying, his brothers defended 
the appeal. 

The Court (present W. Leycester) on due consideration of the 
case, considered the decisions of the City and Provincial Couits 
perfectly correct, and therefore confirmed them and dismissed the 
appeal, leaving to the appellants the same option as was intimated 
to.them ID the decree of the City Court. 


vot. ir. 


a X- 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


July 16 th. 


AJEET SING and others, Appellants, 
versus 

HURLALSING and others, Respondents. 


The Pro. THIS was a summary appeal admitted under the second clause 
Court'd! 3, reeulation -26. 1814, against an order of the Piovincial 

missed on' Patna, disimssuisr an appeal on default, 

default an It was stated in the petition of appeal presented to the Court of 
appeal, Sudder Dewanny Adawlot, (hat tlie respondents had obtained a 
Lecaese tliejjgjjfgg against ihe appellants in the Civil Court of Zillah 'luhoot, 
nt's'itTied** awaiding to them possession of a 13 ana, 6 unud.i, 2 J cowiy share 
to file a of mou/a Akberpoor, a Nizamut nifhal of peigunna Moolkee : that 
reply to the the appellants being dissatisfied with tins decision, an appeal was 
deni”s* admitted by the Piovincial Comt of Patna : that the respondents 
answer, their answer to the petition of appeal on the 7th of March 

The Slid- 1817; that the appellants not having filed a reply thereto on the 
derDewan-8ih of December 1817, were ordeied to file it in a week, and on 
bu^onX of December, the Second Judge 

dering the dismissed the appeal. The appellant therefore pieferred an appeal 
reply un- to the Court of Sudder Dewanny Adawliit on the following pleas ; 
necessaiy That under the provisions of section 9, regulation 26, 1814, it was 
Huder the unnecessary to file a replv to the respondents answer; that as the 

fiiMi'it or * ^ ^ 

section 9 number of cases on the file of the Provincial Court befoie the case 
reiinlaiion in question did not warrant a com iusion that it would come on so 
26. 1811 , soon, and as their dwelling was distant fiom the Court seven days 
Ue*a'i*^pjil ^^®y piesent at the time, nor aware of the order 

w'ss Hdinit- in the proceedings of the 8ih of December 1818, and 
tcdlifiore colild therefore not be considered to be guilty of disobedience 
tile dale thereto; and that if their vaAee/s had been negligent, justice re- 

fixed for quired that the punishment of their neglect should fall on them 
the ojwra- ^ • 'i- , ® 

lion of <'bents. 

th.it sec- The respondents pleaded that the section quoted by the appellants 
tjon. provided, that in all appeals admitted sub.'icqiiently to the Jst of 
pVm^nchr further pleadings beyond the answer of the 

roiirt to respondent should be admitted ; that the appeal in the present case 
readmit the having been admitted on the 3d of October 1814, the Judge, in 
appc.il and dismissing the appeal, was guided by the regulations in foice, by 
try It on ,|,e reply was requiied to be filed. 

Its men s. Court (present W. E. Pees and S. T. Goad) after consider¬ 

ing the import of section 9, regulation 26, i8l4,w(reof opinion, 
that alllungh the a|>peal had been admitted f>r< vi nsly to the date 
on which the operation theieof was to comnnme, yet as the 
section in question was in force at I'e time the appeal was dis¬ 
missed. and as no injury could be sn.stained by the resoondents 
from the decision of tlie suit vvitiiont the reply of the appellants 
having been filed, it was liut just, and consonant to the spirit of 
the section in question to have tiled the appeal, although no leply 
was filed. 3 hey therefore reversed the oruei of ihe I’lovinci.it 
Com t dismissing the appeal, and directed the Couit to readmit the 
luit on their file and to try and decide it on its merits. 
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BIIOLA NATH DOSS, Appellant, 1819. 

lerstts —. - 

MUSSUM.M AUT SABITREEA, Respondent. I61I1 


THIS was a summary appeal from a summ ary order passed by The Civil 
‘the Provincial Court of Dacca in ilie case of a contested succes- are 
Sion to the estate of a deceased propiietor. restricted 

I’he Apncllant stated that Raitr Surrun Rai, the proprietor of ** 
one-third of a three ana Six giinda share of pergunna Humnabad, 1799, Vrom 
in the district of Tippera, having no son by his fiist wife, adopted '"teril-ring 
him (the appelhint) in the year Tigd, B. S.j when he was two years ^,cceM^on 
and a half old. after performing all the ceremonies of adoption, i,, the es- 
took him into his house, and on the occasion of his sroinir on a t«te of a 
pilgrimage, acknowledged him as his adopted son 111 petitions 
presented to the Judp and Collector of the district: that on the 
death of his first wife, he mairied Mussummaut Sabitreea the the instiw- 
respoiident, by whom he had a son Esan Cnund: that he died ontion of a 
the 19th o\' By^akh 12‘23, B. S., leaving the appellant, his adopted 
son, his said wife, and his son Esan Chund a minor: that he 
(appellant) and Esan Chund were entitled to share equally in the the special 
estate of Bam Surrun Khi, and that he had possession of his share : cases pro- 
that the Collector having applied to the Judge to appoint 
guardian to the minor, Mussummaut Sabitreea recommended per¬ 
sons to whom he objected: that she in levenge, presented a 
petition to tlie Judge, denying the adoption of (he appellant, and 
claiming the whole estate fur her minor son. The Judge after 
a summary investigation, 1 ejected her petition on the 18th of 
August 1818, and she appealed from this order to the Provincial 


Coiiit at Dacca. 'I'hat Court, being of opinion that the right of 
the pai ties could not be recorded by a summary enquiry, passed 
an order on the 26th of December 1818, directing the Judge of the 
Zillah Court to appoint a manager to take charge of the estate, and 
to refer the appellant to a regular suit for the adjustment of his 
claim. He appealed from this order to the Court of Sudder 
Dewanny Adawlut. He pleaded, that as he liad possession of the 
share which he claimed he could not be dispossessed by a sum¬ 
mary order, and piayed that the order of llie Provincial Court 
might be reversed, as being contrary to the provisions of regula¬ 
tion 5, 1799, and that the respondent miglit be referied to a 
regular suit for the adjustment of her claims. 

The respondent denied the adoption of the appellant, and his 
right to any shaie in thepropeity left by her deceased husband. 
The Court of Sudder Dewanny Adawlut (present W. E. Bees ami 
S. T. Goad) did not think it necessary to go into the merits of the 
case. Thev observed that the Civil Courts aie restricted by regu¬ 
lation 5, 1799, from inieifeiing with the succession to the estate of 
a person deceased, without the insiitiition of a regular civil suit, 
except in the cases therein specially provided for, and that the 
proceedings held in this case by the Zillah and Provincial ('ourts, 
from first to last, were irreirular and contiary to the reirulation 
above quoted. They therefore passed an order on the 16th of 
July 1819, directing the Zillah and Provincial Courts to consider 
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1819. the summary orders passed by them annulled; and the whole of 
— the proceedings cancelled, and not to be made use of in any suit 
Bhola Nath might subsequently be instituted. The Zillah .Judge was 
Mnsa’iim- ordered to restore possession of the estate to the person who had 
mnui Sabi* possession before the interference of the Courts; leaving the 
trees. parly out of possession to institute a regular suit for the adjustment 
of his claim, and not to interfere in any way until such regulax 
suit should be instituted; when he would follow the rules laid 
down for hU guidance in regulation 5,1799. 


1819. 

Aug. 20tk. 


GOVIND CHUND (for himself and his Brother, a Minor), 

Appellant, 

versus 

NUNDANUND SING, (son of Raja Doolar Sing, deceased), 

Respondent. 


person 
against 
whom the 


Four years RaJA Doolar Singr, the father of the respondent, havintr sued 
Safe'^of'a Chutid and Manick Chund in the Zillah Court of Purnea, 

decree for Obtained a decree against them for the sum of 18,842 rupees, on the 
money the 6ih of August 1806. After the death of these persons, and four 
hoh'ier n‘d decree, the Raja being unable to 

oiVex”cIi- out any property belonging to the said defendants, presented 

tionagainst ^ petition to the Zillah Judge, stating that Ameen Chund, the son 
the grand- of Manick Chund and father of the appellant, had always lived in 
son of the family partnership with Manick Chund, his father, and prayed 
that the amount due to him by Manick Chund, under the decree 
obtained against him, might be paid by the appellant, out of the 
decree was sum of 16,000 rupees, the property of Ameen Chund which ha- 
fl'e c '.e* hands. The appellant declared that the money in 

question had been acquired by the unaided exeriions of his father, 
point of Ameen Chund, and consequently was not liable to the debts of 
Hindoo Manick Chund. The Judge, in the first instance, attached the 
l«\v,^whkb of money in question, examined witnesses and consulted the 
b^properly of his own Court and of the Provincial Court of Moorshe- 

determiiied dabad, with regard to the Hindoo law as applicable to the case, 
on a sum- After completing the investigation, be considered it to be proved 
that the money had been acquired by Ameen Chund the father of 
the appellant, and therefore rejected the petition of the Raja. He, 
being dissatisfied with this order, appealed to the Pro\incial Court 
of Moorshedabad. That Court, after considering the proceedings 
held by the Zillah Judge, were of opinion that as Ameen Chund 
lived in family partneiship with his father Manick Chund, the 
property in question was liable to the payment of the debt due to 
from whom the Raja by the latter, and therefore ordered that the amount due 
>il»e*^!mo«nt under the decree of the Zillah Court should be paid 

juyudged." money in the hands of the appellant. 

The appellant appealed from this order to the Sudder Dewanny 
Adawlut, on the same pleas as be urged against the Raja's claim 


inary suit, 
tlie decree 
lioliler was 
refprrpd to 
a n-giilar 
aiiit, to 
prove tlie 
liability of 
the person 
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in the Zillah Court. The Raja declared that tlie father of th(} 1819. 
appellant always ate and lived with Manick Chund, and that they ———- 
continued in family partnership till the death of the latter, chund* e 
Ameen Chund look possession of the property left by him to a Nandanund 
large amount, and that the prooerty held by Ameen Chund Sing, 
was consequently liable to the debts of his father. After filing his 
answer he died, and was succeeded by the present respondent, 
his son. 

The Court (present W. E. Rees and S. T. Goad) having admit¬ 
ted an appeal, and considered the whole of the proceedings filed, 
did not think the Provincial Court were correct in passing such 
an order, merely on a summary enquiry. They observed, that it 
was not clearly proved, whether the property in question was part 
of the property left by Manick Chund, or whetlier it had been 
acquired by the unaided exertions of Ameen (.bund, and that 
this point and the question of the liability of the property, if it 
should be proved to have been acquired by Ameen Chund, to the 
debt of Manick Chund, could not be properly decided, unless by 
the institution of a regular suit by the respondent, as heir of Raja 
Doolar Sing against the heirs of Manick Chund. For these 
reasons, therefore, the Court passed an order on the 20th of 
August 1819, reversing the order of the Zillah Judge for the ' 
fiequeslration of the sum of money in question, and that of the 
Provincial Court, in which they ordered that the sum due under 
the tleciee should be paid therefiom. The Zillah Judge was 
directed to remove the attachment of the properly and the res¬ 
pondent informed, that if he considered the property of Ameen 
Chund liable under the Hindoo law to the debts of Manick Chund 
he wag at liberty to institute a regular suit against the appellant 
to obtain payment of the sum due to him under the decree agaiust 
Manick Chund. 


KISriEN GOVIND, Appellant, 1819. 

versus - 

LADLEE MOHUN THAKOOR, Respondent. Ang. 30iU. 

THIS suit was instituted in the Provincial Court of Calcutta A Hindoo 
by the appellant, who sued Mussummaut Oojiilmunee, the elder ^**'*"P 
widow of his deceased brother, Kishen Kaunt Sein and Gopee^i^gg^* 
Mohun Thakoor and Ladlee Mohun Thakoor, in older to set aside deed, 
the sale, and to obtain possession of Turuf Riissoolpoor, a malgoo- whereby 
zaree mehal, situate in Zillah Jessore, the annual produce of which 
is 39,000 rupees, which he stated had been illegally sold by the ggnior 
former to the two latter defendants. widow the 

It was stated in the plaint, that the plaintiff and his brother whole of 
Kishen Kaunt Sein, as members of a joint Hindoo family, had, **'®‘*^^**''’*'^ 
by their united exertions acquired property to a large amount, 
consisting of landed estates in the districts of Jessore, Nu^deahof aoaoa 
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but in the 
event of a 
son be>n^ 
born, llic 
property 
was to go 
to him. A 
son was 
born, bnt 


1S19. and Midnapore, houses in Calcutta and Rerliampore, and cash 
-• and jewels; that Kishen Kannt Sein had two wives, Oojulmuiiee 
being born, and Taianiunee, who each produced a son, -which sons died shoitly 
iit'ter their birth: that on his becoming' ileranged, a commission 
of Innat'y was issued from the Supieme ' unit, 'inti the Mailer was 
directed to take < harge of his propeitv ; that on i he joint .ippiica- 
tion of his two wives, his property wa> made over to the ciistouy of 
Oojulniniiee, on hei giving security that the sanJ properly should 
be foi thcoming if claimed bv other heirs; and biccakur Rai was 
appoiiiied by the Court of Wards, Sirbcrakar, or manager of the 
died befurelandid estates: that Kishon Kauiit Se;n di-d in 1206, B. 8. (A. D. 
The^'*!ro'^ J799, 1800) and the widows disagreeing in the yeai 1209, B. S., 

peHyin (A. D. 1802-6), the |unioi widow,'rarainuiiee, sued Oojulniunce, 

question the senior widow, in the Supreme Coiiit for half the said pro- 

was (lei'lar-peity ; but afterwards compromised the suit, and receiving from 
ed to be Ooiulmunee the sum of 52,500 rupees, executed a deed of 

the son general lelease, and relinquislied tlie rest of the property to 

iminediflte-her: that in the year 1211, B. S,, (A. D. 1804-5), Oojulmuiiee 
ly on bis sold to Gopee Mohun Thakoor and Ladlee Alolum Tliakoor the 
Turuf llussoolpoor, and in the year 1215, B. S.', (A. D. 1808-9) 
the rest of the landed estates, to other persons: that at the time 
she sold the Turuf Russoolpoor, she liad moveable property left 
by her husband to the value of ten lakhs of rupees, and that she, 
being a childless widow, had no light to alienate her husband’s 
immoveable property to a stranger without the consent of the heirs 
of her husband. He, theiefore, being the nearest heir to his 
deceased brother, instituted the present action in order to set aside 
the sale, and to obtain possession of the turuf in question, laying 
his action at the annual produce thereof. Oojulmunee, though 
duly summoned, did not appear to defend the suit. The claim of 
the pldiiilifl' was resisted by Gupee Moliun Tliakoor and Ladlee 
Mohun Thakoor on the following pleas : Kishen Kaunt Sein while 
in his sound senses, previous to his becoming insane, made over 
the whole of his property to Oojulmunee, his elder wife, by a deed 
of gift, and she had possession thereof during his life. As he 
bav'e tHken died, his widow sold the turuf in question to 

the ebUite them, in order to raise money to pay off the said debts as well as 
under the other debts incurred at his shradh, or funeral obsequies. They 
deed, with ijjat as she did not sell the whole of the pi opeity left by 

Siwate^it. ^‘'isbaiid, the sale was perfectly legal. They also pleaded that 

the plaintiff had no right to institute this suit, as the two widows of 


birth, and 
on his 
death, re- 
Verier! to 
his fatiior, 
as his heir. i 
On the 
death of 
the father 
his widow 
had a life- 
interest 
therein 
without 
power to 
alienate it. 

Had no 
son been 
burn the 
widow 
would 


his brother were still alive. 

After the pleadings had been filed, information having been 
received of the death of Oojulmunee subsequenlly to the institu¬ 
tion of this suit, it became necessary to decide whether Taramunee, 
or the plaintiff and his sons wcie legal heirs to the propeitv left 
by her. After consulting their Hindoo law officer, the Piovincial 
Court determined that Taramunee should be permitted to defend 
the suit on behalf of Oojulmunee, leaving the plaintiff the option 
of instituting a regular suit against her to prove his right to succeed 
to the property. In pursuance of this permission, the plnintiff 
instituted a separate suit against Taramunee to prove his right to 
the property of Oojulmunee, but the suit was compromised by the 
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parties, Taramunee relinquishing to the plaintiff her claim to turuf 1819. 
Russoolpoor. 

It shouhl be premised, that the plaintiff had instituted actions^'®**®” 
a<;ain8t Oojulmmiee and Kishen Chand Pal Chowdiy, the pur- 
chaser of mouza Malee Gaon, situate iq Zillah Midirapore, and Mohan 
against Oojnlniunee and Kishen Chand Singh, the putchaserof the 
taUiok of Basdeopoor, to set aside the sales of those mehals, and 
obtained decrees in both suits. He filed in this case tlie copy of 
the decree in the rase of niouza Malee Gaon. Fioin this decree 
it appeared that Oojulinunee defended that suit, and claimed the 
whole property, real and jieisonal, of her deceased husband, under 
a deed of eift {danputra). In order iherefoie to ascertain the 
right of Oojulinunee to alienate the said property under the 
danpufrw, the pundit of the Provincial Coml was consulted; his 
vyuviistha was not considered satisfactory by the Court, who quoted 
a passage fiom the Digest of Hindoo Law, translated hv Mr. Cole- 
brooke, (sections 476 and 477, page 277, volume 4,) whence it 
appears, that a wife is entitled to succeed to the real and personal 
property of her husband, but cannot alienate it like stridhun 
(propelty, real and peisonal, which a woman receives at her mar¬ 
riage from any other than her husband). The Court overruled the 
plea of Oojitimunee, that she had sold the property in question - 
(the Malce Gaon estate) in order to defray the expeiices incurred 
for the funeral obsequies of her deceased husband, as it was proved 
that she had at the time in her hands a large sum of money left 
by her husband. The Court therefore annulled the sale, but de¬ 
clared that the plaintift' had no right to the estate during the life¬ 
time of the widows of his brother. It was therefore ordered, that 
the estate should be restored to Oojiilmunee, on her repaying the 
purchase money, and in default of payment, that it should remain 
in the hands of the purchaser, till the full amount of the purchase 
money should be liquidated from the proceeds thereof, on his giv¬ 
ing security not to allow the malgoozaree mehals to fall in arrears. 

The piciintifi' also filed papers to prove that Oojiilmunee had not 
been compelled by poverty to sell the turuf in question. 

The defendants, Gopee Mohun Thakoor and Ladlee Mohiin 
Thakoor, filed several papers of accounts attesfe i bv the sijrn.iture 
of the Master in Equity in the matter of the estate of Kishen Kaiint 
Sein, a lunatic, and the deed of sale executed by Oojnlmunee in 
their f.ivour, under the fictitious name of Ham Mohun Mookerjee, 
wherein slie stated that her husliaud had purchased turuf Russool¬ 
poor, situate in pergunua Eusatpoor, zillah .Icssore, containing 
56 mouzas, at a shentt’s sale, and that after hts death, it had been 
registered in her name in the t'ollecior’s office at an annual jumma 
of 27,<)49 rupees. 3 anas, and 14 gundas, arftl that being unable to 
pay the government revenue, she had sold it to them for the stun 
of 44,001 rupees. This deed was dated 20th of December, A. D, 

1804, corresponding with 7tli Poos l21l, B. S., and had been duly 
registered in the Zillah Court of .Icssore. 

The plaintiff called no witnesses. After the witnesses of the 
defendants had been examined, and the whole of the pleadings 
and documents had been lead and maturely considered, the Court 
observed : Ut, that the plaintiff had no right, in the first instance, 



m CASES IN THE SUDDER DEWANNY ADAWLUT. 

1819. to institute this suit daring the lifetime of Oojulmunee, Mrho ha^ 

- - been declared by ihe decree in the Maiee Gaon case filed by the 

Kishen plaintiff, to be the person entitled to the property during her life- 
Ladiee* * that after her death, Taramiinee was entitled to the pro- 

Moiiun perty : 2nd, that under the danputra executed by Kishen Kaunt 
Xhakoor. Sein, in favour of Oojulmunee, she became sole proprietor of his 
estates, and that the plea of the relinquishment of Taramunee in 
favour of the plaintiff, was barred by her former relinquishment of 
the property, under the deed of general release executed by her, 
and filed in the Supreme Court: 3d, that section 6, regulation 11, 
1793, winch authorizes landed proprietors to give away their pro¬ 
perty either to one or more of their heirs, or to a stranger, had 
apparently been overlooked in the former decisions; and lastly, 
that it was clearly proved by the deposition of the witnesses that 
Oojulmunee had incurred heavy debts in performing the funeral 
obsequies of her hut-band, and that as she had not wherewithal to 
discharge these debis, she had sold the turuf in question for that 
purpose. For these reasons the Court coii.«ideied the plaintiff's 
claim untenable, and accordingly dismissed the suit with costs. 

TheplainiifF appealed from this decision to the Court of Sudder 
Dewanny Aduwlut. He pleaded that, by the death of Oojulmunee, 
and therleed of general release executed by Taramunee in favour 
of Oojulmunee, and the deed of relinquishment executed by her in 
his favour, he was now the only lawful claimant of the property of 
his deceased brother. He denied that his brother had ever executed 
a deed of gift in favour of Oojulmunee, and stated, that it appeared 
from a document said to be a copy of the deed said to have been 
executed by him (the original of which was not forthcominsr,) 
that the condition on which Oojulmnnce was to have taken the 
property, was that no son should be born to her, and that as she 
had given biith to a son, which survived a short time, her claim 
under that deed was untenable. He denied the relevancy of 
section 6, regulation 9, 1793, to this case, and still insisted on the 
illegality of the sale, as Oojulmunee had sufficient funds to defray 
the expences incurred at her husband’s funeral obsequies, without 
selling the turuf in question, which plea, he observed, was contrary 
to the terms of the deed of .sale, which expressly stated the cause 
of the sale to be the inability of Oojulmunee to manage the turuf 
in question. 

The appeal was defended by Lacllee Mohun Thakoor, to whose 
share, on a partition of the joint property of the family, the turuf in 
question had fallen. He insisted on the former pleas urged in the 
Provincial Court, in support of his claim to the turuf in question, 
and urged a new plea, viz. that Oojulmunee had purchased the turuf 
in question at a Shejiff’s sale for 20,000 rupees, and that if it 
should be urged that she had purchased it with money taken from 
the estate of her husband, his (the husband’s) heirs could only 
claim the money taken finm the estate, and not the property pur¬ 
chased therewith. Me ished to file documents to prove this plea, 
but as he had not urged it at any former stage of the proceedintrs, 
the Court refused to receive his proofs, and proceeded to try the 
case on the pleas urged in the Provincial Couit. The circumstances 
ot tliis case being perfectly similar to the Maiee Gaon case, which 
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had come before the Court in appeal, the Court perused the opi- 1819 . 

nions delivered by their Hindoo law officers in that case. It -— , 

appeared that the following' questions were put to them. Kishen K'shea 
Kauiit Sein had two wives, the elder named Oojnlmunee, and 
younger Taraniunee. He executed a deed of gift in the year 1201, Mohim 
B. S., having at the time no children, whereby he gave the whole ofThakoor. 
Ins property to his elder widow, in case she should not have a son. 

After the execution of this deed Taramunee was delivered of a son, 
and Oojulraunee, in a short time after, also produced a son, but 
both the children died during the life of their father. After hig 
death Oojulmunee took possession, as being senior widow, and 
under the deed of gift, of the whole property, real and personal, 
mentioned in the said deed. 'I’aramunee the younger widow sued 
Oojulmunee in the Supreme Court, but before the suit came to a 
hearing, she received fiom Oojulmunee a sum of money, and exe¬ 
cuted a deed of general release, thereby relinquishing her claim to 
the property in question. Under these circumstances : 1st, is the 
deed of gift coirect, or not? 2nd, Does the biith of sons, who 
died dining the lifetime of Kishen Kaunt Sein, invalidate the deed 
or not ? 3d, If tlie deed of gift is valid, is Oojulmunee authorized, 
under the Shatter, to alienate the property, or not ? 4th, If the deed 
of gift be considered invalid, does the deed of general release, exe¬ 
cuted by Taramunee, and filed in the Supreme Court, bar the 
claim of Taramunee to the property left by her husband < 

Reply to question 1 st; If the deed of gift,in respect of self-acquired 
property (not ancestrel) be voluntarily executed in the native lan¬ 
guage by Kishen Kaunt Sein in favour of his senior wife Oojul¬ 
munee, to this ellect, “you are my elder wife, if a son shall be 
bom to you, ail my property shall beoome his ; if you shall not be 
delivered of a son, then I give my properly to you;" such deed 
would have been valid, according to the conditions therein con¬ 
tained, if no son had been born to Oojulmunee; and agreeably 
thereto, Kishen Kaunt Sein being the donor and Oojulmunee the 
donee, the gift would be complete. In the disposal of self-acqui¬ 
sitions, the owner’s will alone ts requisite. This opinion is con¬ 
formable to the Dnyabhaga, Dayatutwa and other authorities cur¬ 
rent in Bengal. 

Authorities: the text of Vishnu cited in the Dayabhaya and 
other woiks: “ His will regulates the division of his own acquired 
wealth ’’ 'I'hetextof Calyayana laid down in the Vyuvustharnuva, 
Vivadahhungarnuva, and other aulhoiities: “At his pleasure he 
may give wh'at himself acquired.” (a) 

Reply to question 2nd ; A son having been born to Taramunee 
and another to Oojulmunee, subsequently to the execntion of the 
deed of gift, and both (the sons) h.iving died during the lifetime of 
their father Kishen Kaunt Sein, yet the birth of the son by Oojul¬ 
munee invalidates the deed of gift drawn in her (Oojulmunee’s) 
favour; because it is mentioned in that deed, that if a son shall 
be born to you, all my property becomes his.” Here tiie expres¬ 
sion “ if a son shall be born to you, all my property becomes his," 
being the donor's will; the son’s property accrues over the wealth 

(tf) The passage here cited is not the text of Catyayam, but of Vrihanpatif 
{vide Dig- vol. 2, p. 

VOL. II. * S 
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as far as the donor’s will extends. Therefore by the father’s will 
the birth of the son becomes the means of his acquiring property 
over the father’s estate, in like manner as the ceremonies attendant 
’ on the birth of a male become necessary by authority of Jaw (that 
is Shruti and Smriti); but there is no text enjoining the suspension 
of ilie son’s right until the father’s death. The will of the father 
making a partition during his lifetime induces the extinction of his 
properly; in like manner his right thereto becomes extinct on his 
willing to make a donation of it. Had it been the intention of the 
father to create a right over the property for his son, after his 
death, his expressed will would be superfluous. By the authorities 
current in the province of Bengal, a son has no inherent right over 
the properly during the life of his father; but by the mention in the 
deed of gift, “ if you should not be delivered of a son, then I give 
my property to you,” it is understood that the condition of the gift 
being the birth of a son, on the son’s birth the gift becomes com¬ 
plete (in favour of the son). It is a genet al and established maxim 
laid down in all authorities, that in all compacts or agreements, 
involving a condition, the failure of the condition invalidates the 
compact. Hence a compact, in which it is conditioned that it 
shall depend on the fact of no son being born, becomes annulled by 
the birth of a son. 

Authorities: “ Whatever a father through natural affection gives 
to a son, or other persons, cannot be resumed,” This is the comment 
of the text, “ That things once delivered, as the pi ice of goods sold, 
&c.” cited in the Vimdabkungarnuva. “ For the will of the giver 
is the cause of property.” Dayabhaga. “ The will of the donor is the 
cause of tlie right of the donee.” This is the comment of Snerisk- 
nci Terkalankara and others. Shoodhi tutwu, Vyavustharnuva and 
other tracts: “ A gift to which conditions are attached, becomes 
invalid by a failure of the conditions.” “ If the subject pay not the 
revenue, the grant, being conditional, is annulled by the breach of 
the condition.” Bhuvadeva Bachespati s opinion cited in the 
Vivadabhungarmiva. 

Reply to question 3d : Under the circumstances stated in the 
answer to the 2nd question, the condition (that is the birth of a 
son) of the gift made by Kishen Kaunt Sein in favour of his senior 
wife having been avoided, the property mentioned in the deed of 
gift should be declared to be vested in the son of Kishen Kaunt 
and Oojulmunee immediately on iiis birth. On his death leaving 
no issue and heir down to the daughter’s son, it reverted by in¬ 
heritance to his father, and on the death of the father it vested in 
the mother Oojulmunee. A female has only a life interest in the 
property which she obtains by succession, as she has no power to 
alienate it by gift or sale without the consent of her husband’s 
family and heirs. Hence Oojulmunee had not that controiil which 
she would have had under the deed of gift had it been valid. 

Authorities: the texts of Yajnyawalcya and Catyayana, cited 
in the Dayatutwa, Dayabhagu, and other authorities : “The wife 
and the daughters, also both parents, brothers likewise, &c.”“ Let 
the childless widow, preservjng unsullied the bed of her lord, and 
abiding with her venerable protector, enjoy with moderation the 
property until her death, after her let the heirs take it.’^ “ When 
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the husband is deceased, his kin are guardians of his childiess 1619. 
widow. In the disposal of the property, and care of herself, ———— 
as well as in her maintenance, they have full power. But if the Kishen 
husband’s family be extinct, or contain no male, or be helpless, 
the kin of her own father are the guardians of the widow, if there M„hun 
be no relations of her husband within the degree of a Sapmda.”Tbakoor. 
Vrihaspati in the Dayahhaga and other tracts. 

Reply to question 4th; Although the deed of gift which had been 
executed by Kishen Kaunt Scin in favour of Oojulmunee, his senior 
wife, according to law be invalid, yet the release under date the 
14th of December 1803, which Taramunee after suing Oojulmunee 
in the Supreme Court, filed in that tribunal, according to which the 
cause was decided, bars her (Taramunee’s) claim to her husband’s 
estate, as she voluntaiily executed the deed of relinquishment. 

Authorities : “ Silent neglect(oopacsAa) constitutes the forfeiture 
of property, the riglit to which however cannot be revived by the 
mere act of subsequent volition.” 

On consideration of the circumstances of the case, as elicited 
from the pleadings and documents filed, and the Hindoo law as 
applicable to the case, the Court did not consider the plea of the 
respondents, that turuf Russoolpoor was sold to defray the ex- 
pences of the sArorfA of Kishen Kaunt Sein, and to pay his debts, to 
be at all established : that the contrary was proved by the evidence, 
and the terms of the deed of sale, which stated the cause of sale to 
be the inability of Oojulmiinee to pay the public revenue assessed 
thereon. They considered the appellant to be entitled to succeed 
to the property in right of inheritance from his brother, and there¬ 
fore reversed the decree of the Provincial Court, and directed that 
he should be put in possession thereof. As, however, he had not 
interfered to prevent the sale, and had allowed his claim to be 
doimant for so many years, and as the purchase by Gopee Mahun 
Thakoor and the respondent did not appear to be fraudulent, 
mesne profits were not allowed. From the circumstances of the 
case, it appeared just to the Court to charge the costs ofsuit to the 
parties respectively, which was accordingly ordered. 

I.adlee Mohiin Thakoor preferred an appeal from this decision 
to the King in Council, but having neglected, for nearly four years, 
to take any steps towards prosecuting the appeal, the appeal was 
dismissed on the2l8t of August 1823. 
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JHYNTEE RAM MISSER, RAM BUKSH MISSER, SHEO- 
DEEN MISSER and KASHENATH MISSER, (Son of Bun- 
CHA Ram Mjsser, Brothers of Ruttee Ram, deceased), 

Appellants, 
versus 

RAJA MHYPAL SING, and BABOO FUTTEH BUHADUR 

SING, Respondents. 

THIS action was instituted by the respondents in the Provincial 
Court of Benares, on the 1st of December 1813, to recover from 
the heirs of Ruttee Ram deceased, and from Ram Doss, the sura 
of 43.257 rupees, 12 anas, 3 pie. 

'I'he facts of the case as stated by the plaintiffs were as follow: 
Bikramajeet Sing having instituted a suit in the Zillah 
held t™be of Allahabad, on the 29th of August 1808, to recover pos- 

bmdin^on session of the talook of Dya, which he claimed as his hereditary 
the other estate, from Lai Isruj Sing; his claim was dismissed ; he appealed 
the Provincial Court of Benares, where a decree was passed in 
execution of which he obtained possession of the 
8i*par'at’ion talook. Lai Isiuj Sing having demised, his son and heir, Lai 
pleaded in Rooder Pertaub Sing, appealed to the Sudder Dewanny Adawlut; 
claim n'*** appeal having been admitted, Lai Dhowkul Sing, the 

hin'ing”^^ son of Raja Bikramajeet Sing, who, as heir to his deceased father, 
been os- had succeeded to the possession of the talook in question, was 
tahlished allowed by the Couit to retain possession theieof pending the 
appeal, on his furnishing security to the amount of one yearns 
been frail- Pfoduce. Raja Ram Gholam Sing, father of the plaintiffs, became 
dnlently security for him to the Court; and Ruttee Ram and Ram Doss 
alleged in entered into a bond engaging to indemnify him for any loss which 
evade might eventually sustain, in case the decree of the Provincial 

meiu oTihe C^iirt should be reversed. The decree of tlie Provincial Court 
debt. was reversed by the Sudder Dewanny Adawlut, and a deciee was 
A case of passed by that Court under which possession of the talook was 
urzamtnee lestoied to Lai Rooder Pertaub Sing; and the plaintiffs, who, on 
iccuriiy. ' the death of their father, which had occurred in the interim, had 
become security for Lai Dhowkul Sing to the Court, were called 
on to pay the sum of 53,887 rupees, 4 anas, 3 pie, the mesne 
piofits due from Lai Dhowkul Sing. They therefore instituted 
the present action to recover from Bam Doss and the heirs of 
Ruttee Ram, the amount due under the counter-securitv bond, 
as by the following statement: 

Demanded from Rnja Ram Gholam, under the ns. a. p. 


ordeis of the Court. 53,887 4 3 

Deduct paid to Ifaja Ram Gholam. 8,000 

Paid to Baboo Futteh Buhadur Sing, after 

the death of Raja Ram Gholam. 8,000 

- 16,000 0 0 

37,887 4 3 

Add costs of suit. 5,370 8 0 

Sum claimed from the defendants. 43,257 12 3 


1819 


Nov. 8tb. 


A security 
bond exe¬ 
cuted by 
one mem¬ 
ber of a 
joint undi¬ 
vided Hin- 
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Jhyntee Ram Misser, Ram Buksh Misser, and Sheodecn Misser, 1819. 

the brothers, and Kashinath Misser, son of Buncharam Misser, -- 

brother of Ruttee Ram. pleaded that they were not answerable for^^^y"*®® 
the debts of Ruttee Ram, they having long since divided the ^ 
family property, and separated from him ; in proof of which they v. Raja 
stated that Ram Buksh Misser had become security to the Collector Mhypal 
for the payment by Dhowkul Sing of the revenue due from the 
talook to Government; they also stated, that on the death of 
Raja Ram Gholam to whom Ruttee Ram and Ram Doss were 
security, Lai Rooder Pertaub Sing moved the Court of Sudder 
Dewanny Adawlut to demand fresh security from Lai Dhowkul 
Sing; and that the Court accordingly did call upon him to furnish 
fresh security; that Lai Dhowkul Sing requested Ram Buksh Misser, 
one of the defendants, to become security, and on his refusal. 

Baboo Fulteh Biihndur Sing, with the knowledge and consent of 
his elder brother Raja Mhypal Sing executed the required bonds. 

They pleaded that Ruttee Ram and Ram Doss had become 
security merely to indemnify Raja Ram Gholam, that their liability 
under the bond executed by them ceased on the death of the said 
Raja, and that as they had not agreed to be security for the 
present idainiiffs, their heirs could not in justice be required to 
indemnify them. It was moreover alleged, that as the plaintiffs ^ 
had not yet paid the amount demanded from them into Court, 
they could not claim it from the counter*securities, even were 
the demand admitted to be just. 

The sons of Ruttee Ram stated, that after the counter-security 
bond had been entered into, the management of the talook was 
made over to the counter-sureties: that Lai Dhowkul Sing having 
complained to Raja Ram Gholam of the hardship of allowing the 
talook to remain in the hands of strangers, he (Raja Ram Gholam) 
came to the head Cutchery of the talook, and agreed to release 
the counter-sureties from all responsibility under the bond executed 
by them, on tlieir repaying the amount collected by them, and 
giving up possession of the talook; that they accordingly paid 
him the sum of 10,000 lupees, which they had collected, and gave 
up the estate to Lai Dhowkul Smg, and that Raja Ram Gholam, 
in the presence of some of the most respectable persons in the 
perguiina, exonerated them from all responsibility, and promised 
to give up the security bond on his return to his home: that he 
immediately proceeded towards his home, but falling sick on the 
road, died a few days after reaching his house, and that the 
security bond was therefore not returned. They also pleaded, that 
as their father and Ram Doss had not agreed to be security to the 
plaintiffs, on the death of their father Raja Ram Gholam, when 
the security entered into by them had become void, their heirs 
were not liable to be called upon to indemnify the plaintiffs 

The plaintiffs denied, in their reply, that the family of the defen¬ 
dants was divided; they stated that Ruttee Ram being the elder 
brother, the bond was signed with his name, and that Jhyntee 
Ram Misser and Ram Buksh Misser, who were both present, 
concurred in his act; and that, after the execution of the bond, the 
brothers had joint possession of the talook, and collected the 
rents thereof; that the joint funds of the family were therefore 
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liable to the payment of the debt. They denied that their father 
*' had, as stated by the sons of Ruttee Ram, exoneiated him and 

Jbyntee Ram Doss from responsibility under the bond, and stated, that 

andotfiers*^^^®"’ on the death of their father, fresh security was demanded 
Raja * Dhowkul Sing, Ruttee Ram and his brothers accompa- 

Mbypal nied Lai Dhowkul Sing, and united with him in requesting them to 
Sing and become security to the Court, acknowledging at the same time the 
anotier. security entered into by them in favour of Raja Ram Gholam to be 
still binding: and that on this Baboo Futieh Bahadur Sing, with tlie 
consent of Raja Mhypal Sing, entered into the security required. 

The rejoinders of the defendants were in all respects similar 
to their answers. Ram Doss did not appear to defend the suit, 
either in person or by vakeel. The plaintiffs filed the security bond 
entered into by Ruttee Ram and Ram Doss, engaging to indemnify 
Raja Ram Gholam for any loss he might sustain by being security 
for Lai Dhowkul Sing. Each party filed a muhzurnama, or written 
requisition inviting all persons posse.ssing any knowledge of the 
fact, to declare the joint or divided condition of the family of 
Ruttee Ram, and to attest that declaration by their signatures: 
each of these documents was signed by numerous witnesses in 
attestation of the opposite facts which they were brought to prove ; 
and many, on both sides, who were examined, deposed in favour 
of the party who summoned them. 

The Second Judge of the Provincial Court, before whom the 
case was tried, considered the defence to rest on the following 
pleas: 1st, that the counter-security entered into l>y Ruttee Ram 
and Ram Doss was merely to indemnify Raja Ram Gliolam, and 
had therefore become void by his death : 2nd, that even if the 
bond should still be binding on Ruttee Ram, yet, as liaving been 
executed by him, at a time when the family was divided, it was 
not obligatory on the other members of the family, 'fhe Second 
Judge did not consider either of these pleas to have been esta¬ 
blished. It appeared in evidence, that when the bonds were 
entered into, Ruttee Ram and his four brothers, Jhyntee Ram, 
Ram Buksh, Sheodeen, and Biuicha Ram were associated in family 
partnership, that Raja Ram Gliolam satisfied himself of this 
fact, previously to becominsr security for Lai Dhowkul Sing: and 
that the share of Ruttee Ram in the family property was not 
sufficient, if separated from the rest of that property, to have 


warranted a prudent man in accepting the guarantee of his 
single security for so large a sum. The tusuraj'zaminee (or the 
security entered into by Raja Ram Gholam eventually to make 
good the sums collected by Lai Dhowkul Sing, if the decree of 
the Provincial Court in his favour should be reversed,) and the 


arzaminee, (or the counter-security entered into by Ruttee Ram 
and Ram Doss to indemnify the Raja from loss on account of his 
tusurnf zaminee,) were both executed on the same date ; and 
it was in evidence, that after the execution of the counter-security, 
Ruttee Ram had no personal communication with Raja Ram 
Gholam or the plaintiffs; all transactions between the parties 
having been carried on by the brothers of Ruttee Ram, in reliance 
of whose assurance that they considered the counter-security 
bond to be still binding on them, the plaintiffs consented to be 
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security for Lai Dhowkul Sing, The cause of the separation of 1819. 

Riittee Ram from his brothers was stated to be a quarrel which - 

arose between them, and continued till his death : it was however^**y"*^? 
proved by the evidence, and by the production of a copy of the 
security bond, that Ruttee Ram and Jhyntee Ram had entered Raja 
into joint security for the costs of the appeal to the King in Mliypat 
Council, preferred by Lai Dhowkul Sing against the decision of the®'“Sr"“^ 
Sudder Dewanny Adawlut; and that the brothers had all along**^” 
appeared much interested in the concerns of Lai Dhowkul Sing. 

These facts were considered to afford a strong presumption against 
the truth of the alleged separation, and of the cause to which it was 
attributed. Several documents were filed by the defendants, in 
which the names of the brothers were separately entered. The 
Second Judge, however, did not consider this circumstance to be 
incompatible with the existence of a family partnership : and on 
these considerations he passed a decree in favour of the plaintiffs, 
directing that the sum claimed by them should be paid by Ram 
Doss, and by the sons, brothers, and nephew of Ruttee Ram. 

The costs of suit were made chargeable to the defendants. 

The brothers and nephew of Ruttee Ram appealed fiom this 
deci.sion to the Sudder Dewanny Adawlut, on the same pleas as 
tliey had urged in the Provincial Court, and added that the heirs 
of Ruttee Ram were answerable for not more than one half of the 
sum claimed : that they were merely liable to make good the 
sums received by Lai Dliovvkiil Sing during the period for 
which they were security; which was limited to five months of 
1214, F. S., and nine months of 1215, F. S., and that the sum 
demandable from them, as sureties for that period, amounted on an 
average of the collections of those years to 20,000 rupees, of 
which the respondents acknowledged to have received 16,000 
rupees, so that 4,000 rupees only remained to be paid in equal 
proportions by Ram Doss, and the heirs of Ruttee Ram. They 
also objected to paying the costs of suit, charged by the respon¬ 
dents, such agreement nut having been entered in the bond. 

The respondents pleaded that the secuiities were jointly and 
severally liable to be called upon to pay the whole of the amount 
for which they bound themselves ; and that though on the death 
of their father, fresh security was demanded, yet the property left 
by him was answerable for the obligation which he had incurred, 
until it should be released from such responsibility, either by the 
payment of all demands, or by the coiifiimation of the decree of 
the Provincial Court; and that the responsibility of Ruttee Ram 
and Ram Doss equally continued until these conditions were 
fulfilled. 

The Court (present J. Fendall and S. T. Goad) on consideration 
of all the circumstances of the case, were of opinion that the facts 
of Ruttee Ram and Jhyntee Ram having become security for the 
costs of the appeal preferred to the King in Council by Dhowkul 
Sing against the decision of the Sudder Dewanny Adawlut. under 
which possession of the talook of Dya was restored to Lai Rooder 
Pertaub Sing, of Ram Buksh having become security for the pay¬ 
ment of the public revenue assessed on the talook, and of all the 
members of the family having been in some way couceroed in the 
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I8ig. affairs of Lai Dhowkul Sing, afforded strong grounds for supposing 

- the family to be still undivided, and that the appellants had 

Riim^isger *®P®*^*^*°” merely to avoid payment of the debt. It 

also appeared that the respondents had become security for Lai 
«. Kaja ’ Dhowkul Sing at the request of the appellants, and on their 
Mh^pal acknowledging the security bond entered into by Ruttce Ram 
aomLer^ and Ram Doss to be still in full force. The Court, therefore, seeing 
no grounds for altering the decision passed by the Provincial 
Court, confirmed it and dismissed the appeal with costs. 


1819. 


Dec. 2Dd. 


THAN SING and MAHAJEET SING, Appellants, 

versus 

MUSSUMMAUT JEETOO, Respondent. 


According THE respondent (originally plaintiff) instituted this action in 
Hindoo Zillah Court of Agra, on the 29th of April 1814, to lecover 

law, as from Ludja Ram, Bishen Doss, Than Sing and Mahajeet, brothers 
current in of her deceased husband, a moiety of the village of Nowgaweh, 
Aera, a situate in pergunna Sonk (formerly attached to pergunna Sonsa), 
widow** under a s«nnwd granted by Madhoo Rao Narain 

after her Scindia. 

husband's She stated in her plaint, that the village in question was granted 
death, will on ^ rent free tenure to her husband, Bintee Ram, and his brother 
moiety Doss, by Madlioo Rao Narain Scindia, under a maafee 

of a village swwHwd, in the year 1204, F. S., (A. D. 1796-7) in their joint 
granted to names; and that Bintee Ram hatl possession thereof till it was 
him and his by the officeis of the Mahratta Go^eInmentin the year 

J,f 1 856, eera (1206-7, F. S.,) that he died in the following 


the coun¬ 
try, on a 
rent-free 
tenure ; 
partition 
being pre¬ 


year, and the village remained under attachment till she, having 
supplied Dishen Doss with money for his expenses, sent him to 
General Perron, the auviil of that part of the country under the 
Mahratta Government, who removed the attachment in the year 
1860 of the Sumbut oera (1210-11, F. S.), and delivered the village 
Slimed Slietolhem, on the same rent free tenure : that she received a moiety 
has only a yf profits thereof for the years 1861 and 1862, Sumbut eera, 
1211-12, and 1212-13, F. S.), that the defendants had unjustly 
cannot’ dispossessed her, and refused to pay her the share of the profits, 
alienate it. to which she was entitled in right of her deceased husband, she 
Aficr her therefore instituted the present action under an attested copy of 
the maafee sunnud, the original having been given in to the Board 
of Commissioners, laying her suit at 4,250 rupees, or ten times 
the moiety of the annual produce of the whole village, which she 
stated to produce the sum of 850 rupees. 

Ludja Ram, the elder brother of the plaintiff’s husband, did not 
appear to defend the suit. It appeared from the proceedings, that 
he had separated from the family during the lifetime of his 
father, and a letter from him to the plaintiff was filed, wherein he 
acknowledged that the claim of the plaintiff was just. 


death it 
will (TO to 
her bus- 
hand’s 
heirs. 
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Bishen Doas and Than Sing denied the right of the plaintiff to t6l9. 

any share in the village. They admitted that the sunnud was - 7 — 

granted in the joint names of Bintee Ram and Bishen Doss, hut'^*'"" 
stated that the former never had possession thereof, he having 
executed a deed, whereby he relinquished the village to Than Sing, Mussum* 
the Poojaree, or officiating priest of the idol Sree Ram ChundJoetoo. 
Jeo, for the expenses of the worship, &c; that the plaintiff had 
never received any part of the produce, and that when the village 
was attached by General Perron, Bishen Doss, without any pecu¬ 
niary aid from the plaintiff, got the attachment removed. They 
slated that the plaintiff had appiopriated large sums of money, 
the joint property of the family, which were in the hands of her 
husband, and that she was now living in the city of Agra in a 
disreputable manner: tliat she had been expelled from her tribe, 
on account of her piofligate conduct, and therefore, under the 
Hindoo law, was not entitled even to maintenance from the funds 
of the family: and that she hud instituted the present action m 
anticipation of a prosecution foi the lecovery of the property which 
she had unjustly embezzled. 

Mahajeet resisted the claim on the same grounds, but denied 
the legality of the transfer of the village to Than Sing, Poojaree, 
and claimed to share therein as a joint family estate. 

The plaintiff, in her rejoinder, denied the imputations cast on 
her character by the defendants, and the alleged transfer of the 
village. She pleaded that the villa*re was not ancestiel property, 
and that she therefore was entitled to a moiety ihcreof in rieht of 
her husband, who had acquired it. In refutation of the alleged 
transfer, which would presume a fiiendly feeling between-^,the 
parties, she stated, that Than Sing had attempted the life of her 
husband by poison, and that he left his residence, being in fear of 
his life, and that a similar fear had compelled her to take up her 
abode in tlie city of Agra. The defendants in their reply alleged 
that the village was an ancestiel estate, inasmuch as it was 
granted to their father Jograj, tlioogh the svnnud was drawn in the 
names of his sons, and denied that the plaintiff had any cause of 
complaint against them. 

The following documents were filed by the plaintiff: 

A copy of a maafec siinnnd (attested liy the Collector), under 
the seal of Radoo Ham Narain, granting the villatre in question 
on a rent free tenure to Bintee Ram and Bishen Doss in perpetuity, 
bearing date 29lh Mohurrnm (1212 A. H.), 1204, F. S, 

The letter fiom Liidja Ham above quoted. 

A deed executed (on stamp paper) by certain of the zemindars of 
the villaL’^e, ackiiawledging that they had paid, and promising still 
to pay a moietv of the rents thereof to the plaintiff. 

A letter from one Gnnsheam, farmer of the village, to her hus¬ 
band, transmitting to him G 6 rupees, in part payment of the rent 
thereof. 

A muhzur-nnma or document signed by various witnesses, 
declaratory of the plaintiff’s right to a rnoiety of the village, in 
right of her husband. 

The defendant. Than Sing, filed a Hindee deed purporting to he 
executed by Bintee Ram, whereby he resigned the village tor the 

VOL. II. T T 



3-22 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1819. expenses of the idol to Than Sing, the Poojaree, or officiating 

- priest. The defendant also filed a muhzar-nama signed by wit- 

rnd^MaLa declaring that the plaintiff liad been expelled fiom her 

jeetSing,!;, a« c<)uni of lier profligate conduct, and was consequently 

Wiissiiin’. debarred fiom claiming her husband’s propeily. 

On refening to the register of rent fiee lands in the office of 
Jeetoo. jjjg Collector of the distiict, it appeared that the village had been 

granted to Bintee Itam and Bishen Doss, in the year 1204, F. S. 
hy di sxnnud under ihe seal of Madhoo Kao Narain Sciiulia; that 
Bintee Bam had died pievioiisly to the cession to the Honorable 
Company of tne pergunnas of Sonk, Sousa and Saliar, which event 
took place in ihe munih of November 1808, since which time, the 
names of Bislien Dlss and Than Sing liad been enteicd ui the 
register as mnofecdai s. 

After perusing the pleadings and documents filed by the parties, 
and hearing the evidence of the witnesses, the Zillah Judge ob¬ 
served, that though the plaintiff had not proved that she ever had 
actual seizin of the village, she had estabh^hed the fart of her 
having received part of the firofits theieof, for the years 1861 and 
1862 Suinhut sera ; he rejected the deed of transfer, filed hy Than 
Stng, as iiregularin its execution, and not supported by credible 
evidence. He also rejected the muhzur-namns, as deeds of too 
vague a nature to be received as evidence in a Court of justice, and 
observed that the witnesses brought by the defendants to prove 
the profligate condnrt of the plaintiff could not speak to any pai- 
ticular acts of im[)ropiiety,and ihat tbeir evidence was too general 
to establish any thing against her. He considered the point at 
issue to be the right of the plaintiff to the propeity of her hus¬ 
band, under the Hinctoo law; to asceitain winch, he pat the 
follow ingqnesfions to the pundit of liisCouit: 

One of five biothers, aftei the death of his father, obtains a 
grant of a village under a maafee sunnud m his own name and the 
name of one ot his brothers. He dies, leaving fi.nr brolheis and 
a widow. An answei iheiefore to the following questions is 
required : 1st. Can all the biothers, or only those whose names 
are entered in ihe .sr/wnv/rf, claim the village ? 2nd, Is the widow 
enfithd to her husband’s share, or is her right barred by the fact 
of her being cliildle.ss? 

The answers of the pundit were in the following terms: 1st, If a 
person, without aid of propeity left by his father, acquire real 
pioperty, tins property so acquired lielongs solely to him, and not 
to his brothels. If any other co-operated with iiim ina'quiring 
it, their shares are equal. 2nd, If the acquirer of real property 
die childless, even though he were at the lime in family pait- 
nership with hi.s biotheis, his property will go to his widow, and 
not to his hrolheis. The widow cannot, however, alienate it by 
gi't or sale: she will enjoy possession thereof during her lifetime, 
and after her death, it will go to her husband’s heirs. 'I'he aiilho- 
rities for these answers are Munoo and Yajnyawalc.ya. 

The defendants denied the correctness of the law, as laid down 
in these answers, and filed opinions {x^yuvusthas) delivered Ity 
certain punoits in the city of Agra, which declared that in cases 
of family paitnership, the brothers of a person acquiring pro- 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


sn 


perty, share equally with the acquirer, and. on his death, the pro- 1819. 

perty devolves on them to the exclusion of his oiiildless widow. -- 

They prayed therefore that answ-eis to the questions put to the law 
officer of the Zillah Court might he obtained from the law officer of 
the Provincial Couit. In compliance «ith their prayer the ques-Mnssum- 
tions were sent to the Provincial Court, by whoui they were sub-'uaut 
milted to their pundit . His answers were as follow; 1st, If one 
two persons acquire property by their own exertions, without 
aid from the family property, other brothers, though in family 
partnership, do not participate with them. If the property be 
acquired with aid from the family funds, the acquirer will take 
two shares, and the other brothers in equal proportions. If a 
person, being supporterl by a stranger, learn an art, and bv means 
of his art arqiiiie property, his brothers will not p.irticioate therein. 

If’ being snpp nted by his f.ither, or his father’s family, he learn his 
art, he will receive two shares and those of Ins hrotliers, who are 
learned, will share equally. If they be ignorant, they will get 
notliiiiL*', unless with the consent of the acquirer. Authorities from 
Vishnu, Ydjnyaioalcya, Cahjnyuna, Vrihaspnti and Nnrda. 

2a(l, If a person die and leave no son, irraiidson, or great 
grandson (i:i the male line), his widow, if she remain chaste, and 
respectfiillv obey the father, mother, and other chiefs of her 
husband’s f.iinily, is entitled to his share of real and personal 
pi’operfv. If her husband, dining his lifetime, had liveil with his 
Inolheis in family paitnership, or if liaving once separated from 
them lie again have joined the family, his widow, being child¬ 
less, has no claim to her husbands piopertv. llis biothers 
will t.ik-" it, and the widow is entitled to food and raiment during 
her life. Authoiities from the Mitakshnra Dayatiitwa, and 
Mayookha. 

On consideration of the circumstances of the case, and the 
opinions of the pundits of the, Zillah and Provincial Courts, the 
Zillah .Judge was of opinion, that the plaintiff’s claim was clear 
and unoh)ecti')nable, and that no circumstances appeared to 
bar It. He tlieiefore passed a judgment in her favour, on the 30th 
of September 1814, awarding to her possession of a moiety of the 
village in question, and making the costs payable by Bishen Doss 
and Than Sing. 

These peisoiis appealed from this decision to the Provincial 
Court. Thev pleaded ihe deed of transfer, and olijected to the form 
in which the question had been put to the pundits, arguing that the 
pundits should have been required to slate whether the law would 
have awarded the property in dispute to the plaintiff, the deed of 
transfer being in existence and valid. They also pleaded, that the 
mnhzur-nnma had been fully proved, and that it should be con¬ 
sidered as the award of apunchayut. Tlie respondent combated 
these pleas with the same arguments which had been used by 
her in the Zillah Court. 

The Fourth Judge of the Provincial Court considered the 
right of the respondent clearly established. He observed, that it 
■was proved that the respondent had received part of the profits of 
the village, as stated in her [ilaint; he rejected the deed of 
transfer as improbable, from the proved enmity which subsisted 
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1819. 


Than Sing 
and Malia- 
jeet Sing, V 

Miixsiiiu* 

inaiit 

decluo. 


between the parties at the time of its alleged execution, and 
observed that the fact of the names of the appellants being 
entered in tlie lakhiraj register as maafeednrs, was accounted for 
by the established fact of Bintee Ram’s having appointed them 
his in the year 1855 Sumbut eera (1204, 1205, F.S.), 

and that as the respondent had not forfeited her claim to her 
husbarad’s property by her ill conduct, she was entitled, under the 
vyuvvsthas, to possession theieof. He therefore passed a decree 
on the 5ih of September 1815, confirming the Zillah decree and 
dismissing the appeal with costs payable by the appellants. 

Than Sing and Mahajeet being dissatisfied with this decision 
presented a petition to the Sudder Dewanny Adawlut accompanied 
by copies of the decrees passed by the lower Courts, and of the 
of the pundits of those Courts, and of the vyuvu&thas 
filed by them in the Zillah Court, praying for the admission of a 
special appeal, on the grounds of the said decrees, which awarded 
to the pldiiilift’possession of a moiety of the village, being incon¬ 
sistent wnh the vyvviistha of the Piovincial Court, winch de¬ 
clared her entitled merely to food and raiment. The Court having 
submitted the t>yuvusthas of the pundit of the Provincial Couit to 
their law officers, it was declared by them to be correct; the Court 
therefore admitted the special appeal, on the grounds of this 
inconsistency. The answers of the respondent weie similar to 
the pleas foimerly adduced by her. 

Previously to deciding the case, the Court ordered that the 
mnafee siinnud should be submitted to their puiidits, with instruc¬ 
tions to answer the following questions, and state the law thereon, 
according to the Mitakshura as received in the district of Agra. 

In this sunnud, winch is a maofee sunniid fora village, the names 
of Bintee Bam, the husband of the respondent, and Bishen Doss, 
bis own brother, are entered : and it purportsto grant the village to 
them and tiieir heirs in perpetuity. Under the deed, both brothers 
had possession and Bintee Ham dying, leaves the respondent his 
■widow : under these cii cumstancos, it is asked, whether a moiety of 
the village is the iiuht of the respondent, during her lifetime, or of 
Bishen Doss ? and if Bishen Doss he entitled thereto, whether the 
respondent can claim from him food and r'aiment I 

Their answer was in the following teims: 

If two brothers, Bramins, to whom the raja of the country has 
given a village as chanty, and in order to perpetuate the gift, 
has granted a sunnud, have, under that sunnud, had possession of 
the village in equal shares, and one of them die childless, leaving 
a widow, that moiety of the village, of which he had possession, 
will go to his widow, and not to his brother. For,, from the 
circumstance of the two brotliers having had possession each of a 
moiety of the village, a partition is presumed; and of property, 
which fulls to a husband on a partition, his widow is the first heir. 
Under the terms of the sunnud, the heirs of the donee will take 
the property. It is not customary to enter the names of 'females 
in such documents, men’s names only being inserted. If the heirs 
generally are not meant, then the father and brothers cannot 
take ; this would be contrary to the shaster, and the custom of the 
-country. This vyuvustha is agreeable to the Mitakshura and 
other law tracts current in Agra. 
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Authorities: 1st, Yajnyawalcya, cited in the Mitakihnra and ^819. 
other tracts. “ The property of a person who has no great grandson 7" 
(meaning neither son, grandson, nor great grandson Jnd'fcfahf- 

line) will go to his wife; if he have no wife, his daughter, and iojeetSing,v, 
default of a daughter, daughter’s sons, &c. will succeed thereto. Miissum- 

2nd, Mitakshura. “ If a person, who has possession of divided 
property, and has not again joined his brothers, die, and leave no"^®®*®®* 
son, or grandson, his wife will take his property.” 

The Court (present J. Fendail and S. T. Goad) on considering 
this opinion, and the whole of the proceedings held in the case, saw 
no reason for altering the decisions of the Ziliah and Provincial 
Courts. Tliey therefore passed a final judgment, on the 2nd 
of Uecembei 1819, in favour of the respondent, awarding to her 
possession of a moiety of the village during her life time, and de¬ 
claring that she was not authorized to alienate it, and that on her 
death, ihe heirs of her deceased husband should succeed thereto. 

The costs were made payable by the appellants. 


KOWLA KAUNT MOKERJEA, Appellant, 
versus 

RAM MOHUN GOSAIN, HURREE CHURN GOON, 
and MANICK RAM GOON, Respondents. 


1819. 


Dec. 21st. 


THIS action was instituted on the 17th of February 1812, in The right 
the Zillah Court of Bnrdwan; by the appellant (formerly plaintiff) of land 
to obtain possession of an eleven ana share of mouza Pansuth, 
situate in pergunna Soomere Shahee, the zemindaree of Ranee ^**/”i* .f 
Kumul Koomaree. the “second 

The plaintiff stated, that Ranee Kumul Koomaree having sold or lower 
pergunna Soomere Shahee, as a putnee talook, to Dewan Rugoo-I" 
natli Rai, be sold mouia Pansuth to Radha Nath Bonnerjee, as a jarjfof'*'** 
dur-putnee talook: that Rugoonath Rai having fallen in balance, Burdwan, 
resigned his tenure into tlie hands of the zemindar, on which the is not liable 
village in question was resold as a putnee talook to Ram Gopal be can- 
Mokerjee, whose name remained in the zemindar’s books aspufnce- 
dar for two yeais, during which time, however, he never had nation of 
possession thereof, a suzawul having been appointed to collect the the putnee- 
rents from the ryots’, that on his resignation, the village was, 
again sold on the same tenure to the plaintiff, and that he considered taiook^ St 
himself entitled under his purchase to possession of the whole can only be 
village : that the defendants. Ram Mohun Gosain, Hurree Churn cancelled 
Goon and Manick Ram Goon kept possession of an eleven 
share thereof, on the plea that they were entitled to hold it, as arrears of 
dur-putneedars under deeds granted to them by Radha Nath revenue. 
Bonnerjee. He pleaded, that the resignation of Rugoonath Rai, 
the sudder putneedar, from whom the right of Radha Nath was 
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1819, derived, raiised the right of the persons who held from him 

- (Radha Nath) to fall: and that as tlie names of the defendants 

K«unt registered as talookdais in the zemindar's ciitchery, 

Mookcrjpa, directed hy the eighth clause of section 15, legulation 7, 1799, 
«. Ram ’they could nut maintain a title to the lauds claimed l>y them. He 
Mobun tiieiefore instituted the present action to recover possession of 
mhers" parts of the village of which thev retained possession, the 

‘ ' annual pioduceof which amounted to 337 rupees, anas. 

The defendants stated, ih.it when Kadha Nath Bonnerjee held 
the Village as a dur-putnee talook, he, in the year 1213, B. S , sold 
3 anas thereof to Ram Mohun Gosain (defendant), at a jumma 
of 8d iiipees, 4 anas; and eight anas tliereof to Gooroo I'ershaud 
Koond, to hold of him as a sc-putuee talook assessed at 230 rupees 
per annum, and retained tlie remaining five anas in his own 
hands : that Gooroo I eish.id Koond m the same year sold his 
interest in four anas of ins purchase, assessed at an annual jumma 
of 115 rupees, to the defendants Hurree Chum Goon, and Maniek 
Ram Goon, and in the remaining four anas, which was assessed 
at the same jvinma to Kislu n Doss Gosain, by whom it was made 
over to the same defendants, who now hold the whole eight ana 
share as a se-putnee talook, assessed at an annual jumma of 230 
rupees ; that it was not customarv, or necessarv, to liave the names 
o( the undei lessees registered iii the zeminflai’s cnlchery, it being 
sufficient that ihe name of the sudder pulncedar, to whom the 
zemindar looks for the punctual pajmeiit of his leiits, should be 
leuistered therein. They pleaded, that the rcsignalion of the 
sudder putneedar did not affect the riglit of the lessees under him, 
and that as long as tliev continued to pay the rents assessed on 
their talooks, they could not be dispos?es.sed : that they bad paid 
the full amount of the jumma assessed on their talooks to the 
former putneednrs, and were willing to p ly the same to the plain¬ 
tiff. but that be lefused to receive it 

The Judge of ilie /.illah Court observed, lliat under the provi¬ 
sions of the eighth clause of section 1.5, legiilation 7, 1799, all 
transfers of talooks, or portions of them, must be registered in the 
cutchery of the zemindar, and that if a distribution of the jumma 
slioulil be neccssaiy on a division, tlie •wrilleii consent of the 
zemiricl.ar must be obtained ; and that as the names of llie defen¬ 


dants did not appear in tlie register of ftilookclars kept in the 
zemindar's cutchery, their claim to hold the lands in their posses¬ 
sion, as a talook. was contraiv to tlie jnovisions above quoted : that 
under section 7, legulation 8, 1793, lalmJcdars, who hold their 
talooks under writings from the /emirular, not expressly transfer¬ 
ring the property in the so I, aie to be considered merely in the 
light of leaseholders: that under the concluding part of section 
59, of that regulation, faimeis are prohibited from granting a lease 
of lands for a period extending beyond their own leases, unless 
with the permission of the zemindar, or, if the lands form part of 
a dependant talook, of the dependant talookdar: that though 
section 2, regulation 5, 1812, declaied that proprietors of land are 
authorized to grant leases for any period they may consider most 
convenient to theniselies and their tenants, and most conducive to 
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the improvement of their talooks, yet this rule is explained by 1819. 

section 2, regulation 18, of the same year, not to empower persons - 

holdings restricted ioierest in estates, whether for life, or 
limited period, or subject to control or restriction in the use or 
disposal of the propeity, to grant leases extending beyond the v. Ram ^ 
term of their own interests in the property, or exceeding their Mohua 
power and aullionty over it. He was of opinion, that the right 
the defendants to liold the lands in tiieir possession as talooks °* **^*^** 
under deeds granted by Radha Nath Bonnerjee had lapsed, as the 
right of Kadha Nath himself had lapsed by the resignation of 
Kugoonath Rai, the sadder putneedar. As therefore the pur¬ 
chase of the village i)y the plaintiff was acknowledged by the 
defendants, the Zillah Judge passed a judgment in his favour, on 
the 26th of iVlaich 1813, and oidered ihat he should be put in 
possession of tlie laiuis claimed by him. The parties were ordered 
each to pay their own costs of suit 

'I’he defendnnts being dissatisfied with this decision, appealed 
therefrom to the Riovincial Couit of Calciuta. They pleaded, that 
the rreation and e\istence of talooks of the nature of that claimed 
by them, was upheld both by the custom of the country, and the 
decisions of the t’lvil Conns; that the provisions of the eighth 
clause of seclion 15, regulation 7, 1799, had never been considered 
applicable to the dur-putnee talooks of Burdwan : that as the 
putnee talookdar held of the zemindar in perpetuity, the talook 
granted by him to the dur-putneedar, and by the latter to the 
talookdais under him, being held on precisely the same tenure, 
could not be consideied to be in violation of the provisions of 
section 2, regulation 18, 1812, that the rights of dur-putneedars, 
se-putneedan, &c. were frequently sold in satisfaction of decrees 
of court, and on the death of the holder were inheritable like 
other propeity; tiiat they were not revocable at the will of the 
grantor, and consequently wete not affected by the resignation by 
him of his tenure into the hands of his immediate superior. 

'J'he resjiondent rested ins claims on the pleas urged by him in 
the Zillah Couit. 

The Court, previouslv to entering on the merits of the suit, 
ordered that fuither eiiqnii v should be mademto the circumstances 
of the case. From this fiiillicr enquiry, it appeared, that on the 
1st Bysn/ih 1211, li. S., the zemindar had, accoidingto the custom 
of the country, sold the whole of pergunna Soomere ^hahee to 
Riigoonaih Rai for the sum of 19,645 rupees, as a putnee 
talook to hold in peipetuity; and that JJuL’^oonath Rai granted 
to Radha Nath Bonneijee, mouza Pansuth, one of the villages of 
the said pergunna, as a dui-fjutiiee talook, in consideration of a 
glim of money paid to him by that person : that Radha Nath sold 
three anas thereof to Ram Moluin Gosain, and eight anas to 
Gooroo Persbad Koond, fioin whom, by the transtVis alluded to by 
Hurree Chum Goon and .Manick Ram Goon, it had become vested 
in them; that Riigoo Nath Rai having resigned the pergunna into 
the hands of the zemindar, she had sold the village as a putnee 
talook to hold in perpetuity; first, to Ram Gopal iVlokerjee, and on 
his resignation, to the plainlitf, who, under his purchase, claimed 
a right to the whole of the village. The Court did not consider 
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that any of these persons had transferred their right in the village; 
that they had merely made arrangements for the payment of the 
rents due by them to their immediate superiors : that the engage¬ 
ments entered into by the parties could not be annulled, but by 
mutual consent, or by a public sale for arrears of rent, due by the 
putneedar to the zemindar, or by any of the under lessees to his 
superior, under the spirit of the concluding part of the fifth 
'clause of section 29, regulation 7, 1799, which provides that no 
private engagements entered into by a defaulting landed pro¬ 
prietor shall be held to bar the right of Government to hold the 
■whole of his lands answerable for the payment of the public 
revenue assessed thereon, and to sell the same by public auction 
in satisfaction of any arrears which might accrue, and that the 
resignation of the sudder putneedar, of hhpottah into the hands 
of the zemindar, though binding on him, as far as regarded 
his own reserved rights, to which reserved rights only the plaintiff 
succeeded, could not be held to affect the arrangements made by 
him with the dur-putneedar, or by the latter with the inferior 
lessees; that to admit of such proceedings would open a door to 
great injustice and fraud, as it would put it in the power of a 
zemindar to sell a putnee talook to his Dewan, or other person with 
whom he had an understanding, and to receive it hack from him, 
after he (the putneedar) had sold poitions thereof as dur-putnee 
talooks to other persons, for a valuable consideration, to the great 
detriment of the said purchasers. They observed that section 7, 
regulation 8, 1793, was merely declaratoiy of what talookdars, 
holding talooks at the time of the decennial settlement, were to be 
considered as leaseholders only, and not entitled to be rendered 
independant, and that it did not apply to talookdars, whose talooks 
had been created by the zemindar on a tenure in perpetuity, sub¬ 
sequently to that settlement; and consequently not to the putnee 
talooks of the zemindaiee of Burdwan; that as the putneedars 
held their talooks of the zemindar in perpetuity, by tlie payment 
of a certain rent, and after splitting it into portions, granted the said 
portions as dur-putnee talooks on the same terms they held from 
the zemindar, these grants are not in violation of the provisions 
of section 59, regulation 8, 1793, and section 2, regulation 18, 1812, 
which restrict the grant of leases for a period extending beyond 
the term of the grantor’s interest in the property, or exceeding his 
power and authority over it. The Court did not think it necessary 
that the names of the dur-putneedars, and the tenants under a 
putnee tenure of an infeiior degree, should be registered in the 
zemindar’s cutchery in the mode described in the eighth clause of 
section 15, regulation 7, 1799, as the lands granted by a putneedar 
to a dur-putneedar do not theieby become separate, or distinct from 
the grant of the putneedar, viho is still answerable to the zemin¬ 
dar for the revenue assessed on his putnee, so that the zemindar 
can sustain no possible injury from tlie names of the dur-putnee¬ 
dars xioi being registered in \\\s> cutchery. For these leasons, the 


Court did not think the plaintiff entitled to recover. They there 


fore passed a decree, on the 20th of July 1815, reveising tlie 
decree of the Zillah Judge, and awarded to the defendants 
ptssession of the lands held by them, directing them to pay the 



CASES IN THE SUDDER DEWANNt ADAWLUT. 


329 


rents to the plaintiff, according to tiie eng^agements entered into 1819. 

Ijy them with Radlia Natli Bonnetjee. The costs ul suit in both ' 

Courts weie rliarged to the plaintiff. 

The plaintiff presented a petition to the Couit of Sndder 
r)ewanny Adawlut, piaying foi the admission of a special appeal.». limn 
As the case appeared to involve a new point, never before decided 
by the Court, hispiayer was complied with, and a special appeal 
was admitted. 

1 he pleas iirijed by the paities in siippmt of their respective 
claims were simildr to those pleaded in the Zillah and Piui'incial 
Courts. 

After considerine: the whole of tlie pleadings, the leasons on 
which tlie decision of the lower Courts weie sriounded, and the 
provisions of section 12, legulation 8, 18i9, tiie Couit (piesent 
J- Feiidall and S. T. Goad) saw no rea.son for altering the decision 
of the Provincial Couit, winch appeared to be peifectlv conect 
and proper. I l>ey tlieiefoie passed a Hn.d ju'lgnient on the 21st 
of December 1819, confirming that decision, and dismissing the 
appeal with costs payable by the appellants (a) 

fa) Section 11, rei^nlatloii 8, 1819, dcclnrcs llaif. (lie safe of a putnee talook 
1>y public miction lor aireins of rent due to the /einiiidar, invalidates the tiiins- 
fer by sale or gift of any portion tlieieof, mid that the auction purchaser shall 
receive the (ctiuie fiee fioin any incnnihrances which may have aeciued by the 
act of the defaulter, or his legal reiiresenlatn es Hence the liolders of a puttirt 
ta/ouk of the second, or any lower ilecice, lose their riaht to hold possession 
of the laud an * to eollert the lenls of ilje rpoti, ibis light having been inetely 
enjoyed in eonsequeiice of ihc delaultei's asMgniiient ot a certain portion of his 
own interest, the whole of wliicli ivas liable for the rent. This rule, however, is 
explained by section 12, ot the same legulation, not (o apply to any private 
transfer by a putnre Inlookdar, of Ins own interest, nor to a public sale in exe¬ 
cution of a decree, noi to a case ot reliii()uishmcn( by the talookdar in tavoiir of 
the /.emiiidar, or to any act oi luinating willi him, other tliari default as aforesaid : 
for all snrli ojicratioas involie only a transfer of the tenure in tlie state in which 
it may he at the lime, and the new incunibcni succeeds to no more than the 
reserved rights of the former tenant, sueli as lliey may he, and is of coiire* 
aubjertto any rcitriction juit upon the tenure by liis act. 
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